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No Exception for House Purchase 


Mr. HENRY Brooke did nothing at Brighton last week to 
encourage those who urged that house purchase should be 
excluded from the exigencies of the present financial situation. 
The only ways to give borrowers who are house owners a 
differential rate of interest would be either to authorise local 
authorities to lend more cheaply than the market rate or to 
subsidise the building societies or to combine the two. In any 
case a subsidy would be involved. The first method was 
tried for some years after the war, but never gained widespread 
popularity—strange to say, not even among borrowers. 
Subsidies, however, are the last cure which the Government 
wish to adopt for curing inflation. Melancholy though the 
faces of conveyancers may be when their favourite (and other) 
building society managers shake their heads, there is nothing 
to be done, at least until after this issue appears, by which 
time the Council of the Building Societies’ Association will 
have met. Whatever they have decided, it is evident that 
conveyancing is likely to go through a subdued period: if 
this is the only contribution we are called on to make to 
stabilising the pound we shall be content. 


Manchester Next 


CoMPULSORY registration by about 1960 in Manchester and 
Salford, to be handled by a new office at Lytham St. Annes, 
was forecast by the Chief Land Registrar, Sir GEORGE CuRTIS, 
C.B., at a dinner-dance held by the Land Registry on 
1ith October at the Corner House, Coventry Street, London. 
“ We are really celebrating the diamond jubilee of the modern 
system of land registry,’ said Sir George. “‘ At this very 
moment we are embarked on a programme of extension 
greater than ever before. The great thing about this 
programme is that it has been instigated, and fostered entirely 
by the voluntary application of the local authorities concerned, 
obviously convinced of the benefits which registration brings 
to landowners within their area.’ He recalled that the 
introduction of compulsory registration in the new programme 
began with the City of Oxford at the request of the Oxford 
Council. That was followed by a resolution passed by the 
County of Kent, and immediately afterwards the County 
Borough of Oldham asked for compulsory registration, and 
Manchester and Salford then followed that example. On 
lst October compulsory registration was started in Leicester 
when the county borough applied for it. A start had been 
made in Kent, and the other three parts of the county, 
including Canterbury, would take until 1961. The office at 
Tunbridge Wells, he said, was providing valuable aid to the 
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London office, and if that experience could be repeated at 
Lytham St. Annes they could look forward to great success 
in the forthcoming extension to Manchester and Salford. 


The Commorientes Rule 


THE effect of the case of In re Beare (The Times, 4th October) 
was, as described by Mr. G. F. Jones in The Times of 
10th October, that “statutory enactment enforces the legal 
fiction of the prior death of the elder parent, with the 
result that two lots of estate duty fall to be paid,’’ although 
four infant children lost both their parents “‘ at one tragic 
sweep.” “One would like to think,” he commented, “ that in 
cases of this nature the Estate Duty Office exercises some 
discretion and does not exact its full due.”’ If not, he asked 
whether it was not time to amend s. 184 of the Law of Property 
Act, 1925. In German law, as Professor BENTWICH pointed 
out in The Times of 12th October, death is deemed to be 
simultaneous in such cases (Re Cohn; Public Trustee v. 
Cohn [1945] Ch. 5). There seemed to be no reason, he 
wrote, why English law should not be brought into accord 
with the continental rule, which was also in accord with the 
facts. 


Hurdles 


A RECENT issue of Education contained an article by 
Miss CATHERINE AVENT on failure in professional examina- 
tions. She examined twelve bodies and found that The Law 
Society has the highest pass rate. She observes that non- 
graduates have to take a course of one year of legal education 
and that the proportion of university graduates is higher than 
in the other professions listed. She estimates that about half 
the admitted solicitors hold law degrees obtained either before 
or during the period of articles and a proportion enter articles 
after a full-time university course in a faculty other than law. 
She also thinks that for the schoolboy entrants the preliminary 
requirement of at least an ordinary-level pass in Latin may 
mean that our profession recruits from the abler pupils of 
grammar and public schools. Miss Avent asks whether pass 
percentages of 57 per cent. in 1956 and 54 per cent. in 1954, 
plus the fact that about 60 per cent. of unsuccessful candidates 
for the First Examination of The Law Society had already 
failed the examination at least once before, does not indicate 
some waste of effort. As we have frequently remarked, the 
ability to pass examinations is no sure indication of potential 
success as a solicitor, whatever may be the situation in other 
professions. As Mr. YEAMAN hinted at Harrogate, the Final 
Examination may be at fault. 


Cheques and Receipts 


THE Institute of Chartered Accountants of Scotland, in a 
memorandum to its members dated the 3rd October, suggested 
that after the coming into operation of the Cheques Act, 1957, 
on 17th October, the drawer of a cheque which is to be accepted, 
unindorsed, as a receipt, should restrict the opportunity for 
indorsement and negotiation as far as it is practicable for him 
to do so. The name of the payee should be stated accurately 
and the cheque should be crossed ‘‘ Not Negotiable—Account 
Payee Only.”’ If this is done, the memorandum stated, there 


is nothing to be gained by obtaining a simple receipt, whether 
on the back or separately, i.e., a receipt “‘ not linking the 
payment with the relative transaction ’’ (the Mocatta report). 
In cases in which such a crossing would cause inconvenience 
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because the payees wish to negotiate the cheques, a “ Not 
Negotiable ’’ crossing could be used, and specific receipts 
called for. The practice of issuing specific receipts, the 
memorandum stated, is on the decline, thus making auditing 
more arduous, but the memorandum recommended that they 
should be obtained for payments of a special nature, including 
loans and compromised settlements of disputed accounts, and 
also where they would be required for production to third 
parties. The acceptability for audit purposes of the 
unindorsed paid cheque in place of the specific receipt, it was 
stated, will depend on the adequacy of the supporting docu- 
ments, and this in turn may involve reconstruction of the 
accounting system in force. 


Reports of Preliminary Proceedings 


THE National Union of Journalists, in a memorandum 
submitted to the Home Office Committee on Preliminary 
Hearings, state that no grounds exist for any restrictive 
amendment of the existing law on reports of preliminary 
proceedings. They say that requests made during hearings 
that certain facts should not be made public are normally 
respected by the Press. Frequently it is in the interest of 
an accused person, they say, that full publicity should be 
given at all stages of proceedings, including proceedings 
before examining justices. Witnesses have come forward 
after reading accounts in the Press of proceedings, and the 
union can find no evidence that a jury has been prejudiced 
in their findings by the publication of evidence given before 
examining justices. They hold the view that adequate 
protection exists in the judge’s direction to the jury at the 
trial to come to their verdict on the evidence, disregarding 
what they have heard or read elsewhere. 


Centenary Dinner of the Solicitors’ 
Benevolent Association 


MEMBERS of the Solicitors’ Benevolent Association were 
not in the least surprised at being taken to the cells of the 
Mansion House, late on Wednesday evening, 9th October. 
They went there at the invitation of one of their own members, 
the Lord Mayor, Colonel Sir CuLtum WELCH, O.B.E., M.C., 
who, earlier in the evening, had had occasion to mention 
“the Birdcage,” once a repository for militant suffragettes. 
The occasion was the dinner held in the Mansion House to 
celebrate the centenary of the Association. Some 300 or 
more members and their guests heard the Chairman, 
Mr. Tuomas G. Lunp, C.B.E., speak of the work of the 
Association and of the need to recruit new members. The 
Lord Chancellor, LorD KILMUIR, congratulated the Association 
on its achievements and complimented the Chairman for his 
part in the recent convention of the American Bar Association. 
A strong and independent legal profession was necessary to 
a free society, the Lord Chancellor said, but occasions would 
arise when individual members would need help, particularly 
in their early years. Mr. A. H. Goutty, Vice-Chairman of 
the Association, and Mr. Cyrit HicHway, the Immediate 
Past Chairman, also spoke, and thanks were expressed to 
the Almoner of the Association, Miss AUDREY H. SMITH. 
The Master of the Rolls, Lorp EVERSHED, replied on behalf 
of the guests. Mr. E. MILNER HOLLAND, C.B.E., Q.C., 
Chairman of the General Council of the Bar, and Mr. I. D. 
YEAMAN, President of The Law Society, were present. 
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RESALE PRICE 


RESALE price maintenance agreements are more extensively 
regulated by the Restrictive Trade Practices Act, 1956, 
than other restrictive trading agreements. Not only are 
they registrable with the Registrar of Restrictive Trading 
Agreements if they fall within s. 6 of the Act (see ante, p. 95), 
but also they are subject to the specific provisions of Pt. II 
of the Act, whose enforcement depends in no way on registra- 
tion or proceedings before the Restrictive Practices Court. 


Collective stop-listing 


Section 24 of the 1956 Act makes illegal collective stop- 
listing employed to enforce resale price maintenance. It 
outlaws agreements between two or more suppliers of goods 
by which they undertake (a) not to supply goods to dealers 
who break their obligations to resell price-maintained goods 
at the maintained prices, or () to supply such dealers only 
on terms less favourable than those afforded to conforming 
dealers, or (c) not to supply persons who will not undertake 
to withhold goods from or to discriminate against such dealers 
(s. 24 (1)). It also makes unlawful agreements between 
dealers in goods by which they undertake (a) to withhold 
orders for goods from suppliers who do not impose or do not 
enforce resale price maintenance conditions, or (b) to dis- 
criminate against such suppliers in handling their goods 
(s. 24 (2)). 

Section 24 (1) and (2) raise a number of difficulties. 


1. Section 24 (1) prohibits agreements to refuse supplies 
to, or to discriminate against, dealers who “ resell or have 
resold goods in breach of any condition ” for the maintenance 
of resale prices. The use of the word “ breach,” instead of 
the expression ‘‘ without conforming to,”” seems to mean 
that the czaler must have failed to conform to a condition 
which was binding on him personally. Such a condition 
would bind him only if he contracted with someone to observe 
it, or if he bought the goods with knowledge that a previous 
buyer had contracted to maintain their resale price (see 
s. 25, to be dealt with in a later issue). The curious result 
of this appears to be that s. 24 does not prohibit the collective 
stop-listing of a dealer who has failed to conform to a price 
maintenance condition, but who cannot be sued by anyone 
in consequence. Such a dealer would be a retailer who buys 
without knowledge of such a condition agreed to by the whole- 
saler who sells to him, or a dealer who is exonerated from 
complying with such a condition because he bought the goods 
in consequence of a court order, or under an execution or 
distress (s. 25 (2)). It is doubtful, however, whether s. 24 
could thus be avoided to permit the collective stop-listing of a 
dealer who has agreed to maintain resale prices, by the simple 
expedient of stipulating that his undertaking shall be binding 
in honour only, and shall not be legally enforceable ; his 
undertaking would then, admittedly, be unenforceable by 
action, but failure to conform to it would nevertheless appear 
to be in “‘ breach ”’ of it. 


2. Section 24 (2) prohibits collective stop-listing by dealers 
of suppliers who fail to impose resale price maintenance 
conditions or ‘“‘ who refrain . . . from taking steps to ensure 
compliance with such conditions.” The words italicized 
contrast markedly with the word “breach” in s. 24 (1). 
Dealers are not only prohibited from collectively stop-listing 
suppliers who fail to sue other dealers who have broken price 
maintenance conditions binding on them personally; the 
prohibition extends also to cases where the supplier cannot 
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sue the dealer who has failed to conform, e.g., where that 
dealer bought the goods without notice of the price mainten- 
ance condition. The point is important because even in 
this situation the supplier has remedies against the non- 
conforming dealer. He can cease supplying any of his own 
goods to the dealer (see below, para. 4), or, if para. 1 above is 
correct, he can join with other suppliers in collectively refusing 
supplies to him. The supplier cannot, however, be coerced 
into taking these steps by other dealers collectively threatening 
to withhold orders from him if he does not. 

3. Section 24 (1) and (2) refer throughout to “ conditions ” 
as to the price at which goods may be resold. Undoubtedly 
the word “ condition ’’ is not confined to its classical meaning 
in the law of contract—a fundamental obligation as distinct 
from a warranty. It must be taken to mean nothing more 
than ‘‘a term of a contract.’”’ But it is not wide enough to 
embrace a mere recommendation. Consequently, it appears 
that if manufacturers merely recommend the prices at which 
their goods may be resold, without obtaining undertakings 
from dealers to maintain their prices, they may ensure that 
their recommendations are carried out by collectively stop- 
listing non-conforming dealers. Their agreement for collective 
stop-listing will, of course, be registrable under s. 6 of the Act, 
and may be annulled by the Restrictive Practices Court 
under s. 20, but until such annulment it appears to be valid 
and unaffected by s. 24. If suppliers rely upon recommenda- 
tions for price maintenance, there appears to be nothing in 
s. 24 (2) to prevent dealers from collectively stop-listing them 
to compel them to make and enforce such recommendations. 

4. Section 24 prohibits the making and carrying out of 
agreements by which suppliers or dealers “ undertake ’’ to 
stop-list. The plural verb is important. In the first place 
the section does not prevent a supplier from refusing to 
supply his goods, or a dealer from refusing to order them, 
if there is no agreement with anyone else about the matter. 
In the second place, an agreement is not caught by s. 24 
unless the undertaking to stop-list is mutual. If one supplier 
agrees with another to stop-list a dealer, but the other supplier 
gives no such undertaking, the agreement is perfectly valid. 
Thus, the ordinary contract between a manufacturer and a 
wholesaler (both of whom are, of course, ‘‘suppliers’’) in which 
the latter agrees to refuse supplies to retailers who fail to 
maintain resale prices, but in which the former gives no such 
undertaking, is not caught by s. 24. This immunity is 
extended by s. 24 (3) to contracts for the sale of goods where 
the purchaser undertakes not to supply the goods sold to 
stop-listed dealers, and the vendor gives a similar undertaking 
in respect of other goods of the same description. Thus, a 
contract for the sale of goods between a manufacturer and a 
wholesaler (both of whom are “‘ suppliers ’’), or such a contract 
between a wholesaler and a retailer (both of whom are, of 
course, “‘ dealers ’’), will not be affected by s. 24 even though 
it contains mutual provisions for stop-listing, provided that 
they do not relate to goods of a different description from 
those sold. 

5. Section 24 (4) makes it unlawful for a supplier or dealer 
to recommend another supplier or dealer to act in such a 
way that “ if there were an agreement between those persons 
so to act, the agreement would be unlawful ” by s. 24 (1) or (2). 
In the first place it should be noted that a recommendation 
is prohibited only if it advocates stop-listing as a means 
of enforcing resale price maintenance ; s. 24 nowhere prohibits 
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recommendations to maintain resale prices (see para. 3 above). 
Secondly, it is not necessary that the person making the 
recommendation should offer to abide by it himself ; s. 24 (4) 
equates a recommendation for unilateral action by the person 
to whom it is made with an agreement for mutual action by 
the maker and the recipient. This produces the peculiar 
result that if a manufacturer agrees with a wholesaler that 
the latter shall stop-list price-cutting retailers there is no 
illegality under s. 24 (see para. 4 above), but if the manu- 
facturer recommends the wholesaler to do the same thing 
there is an illegality. The reason for this peculiarity in 
s. 24 (4) is easily seen on reading the next subsection. 
Section 24 (5) provides that s. 24 shall apply to a trade 
association of suppliers or dealers in the same way as if the 
association were a supplier or dealer itself. When a trade 
association recommends its members to stop-list, therefore, 
it contravenes s. 24 (4). One cannot expect the association 
to offer to abide by the recommendation itself; to do so 
would be useless because it does not supply or deal in goods 
itself. But it is somewhat odd that s. 24 (4) should be drafted 
so as to prohibit not only trade associations’ recommendations 
but also recommendations by individuals when the latter can 
be made far more effective, and lawful at the same time, 
by being embodied in binding contracts. 

6. Section 24 (1) (b) and (2) (b) prohibit agreements between 
suppliers or dealers to punish price cutters or suppliers who 
will not maintain resale prices, by discriminating against 
them. This appears to require more than the withdrawal of a 
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privilege previously given. It seems to require that a similar 
privilege shall at the same time be given to other traders 
who are in similar circumstances to the person discriminated 
against. Thus, if suppliers agree to allow a certain discount 
to dealers who maintain their resale prices and to withdraw 
it from price cutters, their agreement is clearly prohibited 
by s. 24 (1). But if they merely agree to allow a discount 
if a dealer buys a minimum quantity of their goods, the 
agreement will not be caught by s. 24 if they simply sell 
him fewer goods after he fails to maintain their prices, and 
thereby disqualify him for the discount. In this case a 
privilege has been withdrawn from the dealer, but he is in no 
way differently treated from other dealers who buy the same 
quantity of goods as he does. 


7. Section 24 (1) (c) prohibits agreements between suppliers 
to refuse supplies of goods to persons who will not undertake 
to withhold supplies from price cutters or to discriminate 
against them in supplying them. This provision is defective 
in two respects. In the first place it does not prohibit agree- 
ments between suppliers to discriminate against persons 
who will not give the undertaking. Secondly, it does not 
prohibit the stop-listing of persons who actually supply 
price cutters. In fact, it invites suppliers not to ask the 
persons to whom they sell to give such undertakings ; it is 
far more effective, and lawful, simply to warn such persons 
of the consequences of reselling to price cutters, and to stop-list 
them if they ignore the warning. 


R.R. P. 


THE REFUSAL OF SEXUAL INTERCOURSE 


ACCORDING to the statement made last year of the Govern- 
ment’s intentions regarding the recommendations in the Report 
of the Royal Commission on Marriage and Divorce, one of 
the recommendations which is to be left to mature, in the 
usual way of proposals for law reform, is the suggestion that 
wilful refusal to consummate a marriage should be a ground 
for dissolution and not nullity of marriage. 


The proposals before the commission 
1. Non-consummation 


The commission was asked to consider three proposals on 
the subject of refusal of sexual intercourse, the first of which 
has just been mentioned. As indicated, the commission 
accepted it, suggesting that this ground should be an exception 
to the rule that no petition for divorce should be presented 
within three years of the marriage except in exceptional 
circumstances. In the report a distinction was drawn between 
impotence and wilful refusal :— 


“ Nullity should be granted for some defect or incapacity 
existing at the date of the marriage. Wilful refusal is 
something that happens after the marriage and therefore 
should be a ground for divorce.” 


But the whole basis of the present rule is that there is no 
marriage to be dissolved until it has been consummated— 
as Denning, L.J., said in another context (Ramsay-Fairfax 
v. Ramsay-Fairfax [1956] P. 115) :— 

“No one can call a marriage a real marriage when it has 
not been consummated ; and this is the same, no matter 
whether the want of consummation is due to incapacity or 
wilful refusal.” 


Although the commission dealt with the three-year rule it 
did not suggest whether or not the absolute and discretionary 
bars should apply. One feels that there is a host of complica- 
tions behind this proposal, even though it does not offend the 
doctrine of matrimonial offence. 


2. Refusal of intercourse 

The second proposal was that “ wilful and _ persistent 
refusal of sexual intercourse should be a ground for dissolution 
of marriage.’”’ It was rejected by the commission, the 
chief grounds being that it involved physiological and psycho- 
logical factors and that the evidence would be difficult to test. 
The commission also felt that it would be hard to establish 
a reasonable standard to fit all cases, particularly as regards 
frequency. It also pointed out that refusal of sexual inter- 
course could be an element in a case of cruelty or constructive 
desertion (see post). 


3. Refusal of children 

The third of the proposals considered did not necessarily 
involve the refusal of sexual intercourse, though it followed 
therefrom and was closely connected. It was that “ wilful 
refusal to have a child’ should be a ground for divorce. 

This proposal also was rejected. The commission pointed 
out that it would be difficult to draw the line in such cases, 
particularly as to what would be good cause for refusal. 
In any case it may, again, be an element of cruelty. 


The present law 
This leads to an examination of the present position 
regarding the refusal of sexual intercourse. There is no rule 
at all that refusal is unjustifiable. As the cases stand, one 
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cannot even say that there is a presumption either way, 
though there is perhaps a tendency to require explanation 
of refusal. But there are a number of cases where the law 
will not condemn a refusal and it is proposed to note these 
first. 


They are, in general, applicable to husband and wife alike. 
The first involves s. 8 of the Matrimonial Causes Act, 1950, 
which re-enacted a provision of the 1937 Act introducing 
three new grounds which make a marriage voidable ; there is a 
proviso that not only must proceedings be commenced 
within one year of the marriage but, since the discovery of the 
existence of the grounds, marital intercourse must not have 
taken place with the consent of the petitioner. 


Secondly, it is submitted that where a marital partner has 
committed a matrimonial offence the other party is justified 
in refusing intercourse where it would involve condonation, 
unless, of course, the offending partner is in desertion and 
genuinely wishes to bring an end to it. Perhaps the matter 
cannot be put quite as simply as this, but the evidential value 
of sexual intercourse when considering condonation must 
always be borne in mind. 


It must also be remembered, thirdly, that a decree of 
judicial separation, and a separation order made by justices, 
and a separation or other agreement containing a non- 
cohabitation clause, all, by their nature, involve the cessation 
of sexual relations between the parties and therefore justify 
the refusal of sexual intercourse by one marital partner. 
But they do not prevent intercourse, and an isolated act of 
intercourse is not necessarily sufficient evidence of a resumption 
of cohabitation. 


The law cannot compel sexual intercourse, and a decree of 
restitution of conjugal rights cannot be ordered where the 
respondent refuses sexual intercourse but continues to 
cohabit with the petitioner (Jackson v. Jackson [1924] P. 19). 


The relief available 


One may ask what relief may be sought by a marital partner 
who is refused sexual intercourse by the other partner. There 
are two courses open, each appropriate to its own circum- 
stances: a petition to have the marriage annulled on the 
ground that the marriage has not been consummated by the 
will of the other partner; and a petition for dissolution of 
marriage on the ground of cruelty or desertion. “‘ Consum- 
mation ’”’ involves its own host of difficulties of definition, 
but one will be mentioned first. There are two points to be 
considered, a straightforward refusal of sexual intercourse, 
and a refusal of sexual intercourse without contraception. 
This latter involves a refusal of children as it is the only legal 
way of preventing childbirth. A husband could not insist 
on his wife undergoing an abortion, or induce her to have a 
miscarriage, without rendering himself liable to criminal 
proceedings, and though such conduct might well amount 
to cruelty it is a separate subject. But this distinction does 
not occur in the definition of consummation ; it is, however, 
relevant in considering desertion or cruelty, but whether or 
not as a question of degree is to be considered. 


Nullity of marriage: wilful non-consummation 


The law relating to wilful non-consummation is quite 
straightforward. If the marriage has not been consummated 
then it is avoidable (subject to the general bars in nullity 
cases) if such non-consummation is without the consent of the 
petitioner but due to the wilful refusal of the respondent. 
This does imply, however, the ability of both parties to 
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consummate the marriage. As it is not always easy to ascer- 
tain the cause of the respondent’s refusal, the grounds of 
wilful non-consummation and incapacity may be, and indeed 
often are, pleaded alternately (another reason against making 
wilful non-consummation a ground for dissolution). But 
once the capacity of both parties is established the reasons 
behind the refusal become irrelevant (except in so far as they 
show the refusal was not wilful, if at all). The difficulty 
which has given rise to much judicial consideration is that of 
defining ‘‘ consummation.” Very briefly, it involves penetra- 
tion. Two refinements have to be considered—firstly, the use 
of contraceptives, and, secondly, the practice of coitus 
interruptus. 


Use of contraceptives 

The first was at issue in Baxter v. Baxter [1948] A.C. 274. 
There the House of Lords pronounced that whether or not the 
acts of intercourse permit the procreation of children is 
irrelevant. The use of contraceptives does not prevent con- 
summation. The case has been, and no doubt will continue 
to be, the subject of debate. Nevertheless, for practical 
purposes it is final, and, it is submitted, realistic. 


Coitus interruptus 


Coitus interruptus was mentioned but left open in Baxter's 
case. It is, in one sense, a peculiar form of contraception, 
but, on the authority of the House of Lords, the contraceptive 
element may be ignored. It was considered by the Court 
of Appeal in White v. White [1948] P. 330 and Cackett 
v. Cackett [1950] P. 253 which contain conflicting judgments 
by Denning, L.J., and Hodson, L.J., respectively. It is 
thought that on the balance of authority coitus interruptus 
does amount to consummation (R. v. R. [1952] W.N. 236), 
but each case must be considered on its own facts and there 
is a great deal of doubt. Some day the House of Lords may 
in its wisdom resolve the controversy, but the opportunity 
rests with the dissatisfied appellant. 


In considering petitions for nullity on this ground, the 
whole history of the marriage must be taken into account, 
including the refusal or otherwise of the respondent to take 
medical advice. A curious case worthy of note is Dredge v. 
Dredge [1947] 1 All E.R. 29, which could be cited as authority 
for saying that the consummation must take place after the 
marriage. ‘ 

Dissolution of marriage 


The refusal of sexual intercourse is not per se a ground for 
dissolution of marriage. The petitioner must make out a 
case of desertion or cruelty, and the next task is to consider 
the subject in that light. At the outset it would appear that 
there is no distinction in substance between the refusal of 
children and the refusal of sexual intercourse. The 
distinction is really a matter of degree. The same applies 
to a long history of unwillingness on the part of the 
respondent, falling short, however, of wilful non-consummation, 
and a sudden change of attitude by the respondent. 


Cruelty 


Firstly, cruelty. The first really authoritative mention was 
in the famous case of Baxter v. Baxter, supra, when the House 
of Lords suggested that the refusal of intercourse without 
contraceptives could, if the proper elements of intention and 
injury to health were present, amount to cruelty, and the 
Court of Appeal in the already mentioned cases of White v. 
White and Cackett v. Cackett said the same thing of coztus 
interruptus. But, as the Royal Commission pointed out, 
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there is no reported case of a petition based on a straight- 
forward refusal of sexual intercourse pleaded as cruelty. In 
Kaslefsky v. Kaslefsky [1951] P. 38, Denning, L.J., said 
that refusal of sexual intercourse might be cruelty if it 
was intended to injure the petitioner’s health. This must be 
considered in the light of more recent developments in cruelty. 
It would seem that since, and on the authority of, Lang v. 
Lang [1955] A.C. 402, the case in which the reasonable 
man descended from the Clapham omnibus and went into 
his home, the essential elements of cruelty are that the 
petitioner’s health should have suffered, and that any 
reasonable respondent would be aware that the conduct was 
likely to have such effect, unless in fact the respondent can 
show that such results were not intended and that such 
intention was not wholly inconsistent with the conduct. It 
is submitted that if these conditions were satisfied a persistent 
refusal of sexual intercourse would amount to cruelty. 


The recent cases 


The law as to refusal of sexual intercourse without contra- 
ception has been made simpler by a series of three reported 
cases. In Fowler v. Fowler [1952] 2 T.L.R. 143 the wife had 
refused sexual intercourse without contraceptives over a long 
period, but it was found that such refusal was due not to an 
intention to hurt the husband, but to a fear of the physical 
consequences of childbirth. It was held that her conduct did 
not amount to cruelty. But a different attitude was taken 
in the two “ post Lang” cases of Knott v. Knott [1955] 
P. 249 and Forbes v. Forbes (No. 2) [1956] P. 16. The 
two cases may be considered together and are to some 
extent complementary in that they are cases of a husband 
and wife denying sexual intercourse respectively. It appears 
that in neither case was the offending party actually aware of 
the effect of his or her conduct, though it must have been 
fairly obvious. A passage from the judgment in each case is 
reproduced ; in Knott’s case Sachs, J., said: ‘‘ I would hold 
that for a man deliberately and without good reason 
permanently to deprive a wife who has normally developed 
maternal instincts a fair opportunity of having even a single 
child is of itself cruelty when injury to her health results, 
particularly when the husband adopts a course which reserves 
to himself a certain measure of sexual enjoyment . . . sucha 
refusal is a deliberate act contrary to the laws of nature and 
one which any reasonable husband must realise is likely to 
affect his wife’s health.” In this case the husband had 
insisted on coitus interruptus. In Forbes’ case Mr. Commis- 
sioner Latey, Q.C., said: “It is a natural instinct in most 
married men to propagate the species and to bear the 
responsibilities and enjoy the comforts of their own children. 
If a wife deliberately and consistently refuses to satisfy this 
natural and legitimate craving, and the deprivation reduces 
the husband to despair and affects his mental health, I 
entertain no doubt that she is guilty of cruelty.”” In this case 
the wife had insisted on the use of contraceptives over a 
period of eight years, but it was found that she had no fear 
of childbirth. 

Finally, it may be mentioned that in Bravery v. Bravery 
[1954] 1 W.L.R. 1169, Denning, L.J., gave an indication that 
voluntary sterilisation (or perpetual contraception) might be 
cruelty ipso facto. 


Sir ARTHUR JOHN BROWNLOW FFORDE, solicitor, of Gresham 
Street, London, E.C.2, has been appointed a director of 
Westminster Bank, Ltd. 
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Desertion 

But supposing that the elements of cruelty are not there— 
the alternative ground of desertion must be considered. The 
refusal of sexual intercourse does not amount to desertion on 
the part of the refusing spouse, and therefore the refusal of 
children cannot either. It may justify desertion, though it 
would never justify adultery. At any rate both the refusal 
of ordinary intercourse and the refusal of intercourse which 
might result in conception would be taken into account 
when considering whether the desertion was justified. The 
question then arises, taking matters a stage further, whether 
or not the refusal can amount to constructive desertion. 
It is hard to answer this, as there does not appear to be any 
case decided solely on that ground. Beevor v. Beevor (1945) 
2 All E.R. 200 shows that impotence or a refusal based on 
fear of physical consequences would neutralise a refusal as a 
ground for complaint. 

The leading authority on the subject is Weatherley v. 
Weatherley [1947] A.C. 628. This case decided that a refusal 
of sexual intercourse is not desertion by the refusing spouse. 
But it was suggested that it might amount to constructive 
desertion in the case of Scotcher v. Scotcher [1947] P. 1. 

The theme was developed in Lawrance v. Lawrance (1950) 
P. 84, to use an example given in the Royal Commission’s 
report. Here a wife left her husband after his persistent 
refusal of sexual intercourse, combined with a general course 
of neglect and insults. It was held that his conduct evinced 
an intention to drive her away and that he had deserted 
her. A more recent example is Roe v. Roe [1956] 1 W.L.R. 
1380, an appeal from a decision of the Whitehaven justices 
before the President. The parties were married in 1944 and 
had one child. In May, 1955, the wife became suspicious 
that her husband was committing adultery. The husband 
denied this but admitted an association. There were quarrels 
and the husband struck his wife on several occasions. The 
wife finally left, but returned at the husband’s request, 
leaving again in December, 1955, as the association had not 
ceased in accordance with the husband’s promise. The 
husband then admitted adultery over the preceding five 
years, and begged his wife to return, which she did in January. 
The wife stayed for three weeks during which the husband 
adopted an attitude of callous indifference and taciturnity, 
staying out late at night without explanation, and refusing 
sexual intercourse. The justices held, and their view was 
supported by the President, that the husband’s conduct 
amounted to constructive desertion, justified the wife leaving, 
and revived the condoned adultery for all purposes. 

There is no case of constructive desertion based on a 
refusal of intercourse without contraception, and it is hard 
to see how this alone could amount to constructive desertion. 
Indeed, a refusal of ordinary intercourse might not, but 
every case must be considered on its own facts and it must 
be rarely in practice that there is no other ground for complaint. 

So long as the shadows of Pike v. Pike are present the 
practitioner must tread warily. It would seem that if the 
elements of cruelty are present cruelty must be pleaded, 
otherwise constructive desertion. A study of the cases does 
indicate, however, that there is adequate relief for the refusal 
of sexual intercourse and that the commission’s decision in 
not making it a separate ground for relief is not to becriticised. 


W. D. P. 


Mr. C. pe L. Inniss, Attorney-General, Trinidad, has been 
appointed Chief Justice of British Honduras in succession to 
Mr. E. R. la T. Ward, who is retiring. 
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ELECTRIC LINES: FURTHER INCURSIONS 


IN a previous article, ‘“‘ Poles and Pylons” (p. 474, ante), 
the writer dealt with the powers of Electricity Boards and the 
Postmaster-General to lay cables and put up pylons on a 
private owner’s land. In January, 1958, there will come 
into force the new Electricity Act, 1957—the latest in a long 
series of Electricity Acts—but beneath its curt, innocent 
title Parliament has cloaked a wealth of varying provisions. 
Included in these miscellanea are sections relating to the 
topic of poles and pylons. The new Act enables an Electricity 
Board to place a service line above ground, whether or not 
its placing above ground is essential to the supply of electricity. 
Now service lines are released from their former bondage 
and can festoon the countryside (subject, of course, to the 
safeguards in the Act). 

However, if the Electricity Board wishes to put an electric 
line above ground which is not a service line it must get the 
Minister of Power’s consent. The application to the Ministry 
must be in writing, describe the land over which the line is 
to be laid by reference to a map and state whether all way- 
leaves necessary for laying the line have been agreed with the 
owners or occupiers of the land concerned. If the wayleaves 
have not been agreed, then the Minister may inform the 
3oard that he will delay dealing with the application (a step 
not entirely unprecedented in the Ministry’s history) until 
the Board has taken the necessary steps before obtaining 
the Minister’s consent to a compulsory wayleave or purchasing 
compulsorily the right to lay a line. The necessary steps, 
by the way, are twenty-one days’ notice of the Board’s 
proposals to the owner or occupier of the land, and if he 
objects the Minister’s consent must be obtained for the 
granting of the wayleave. The Minister may then deal 
concurrently with both the application to lay the line above 
ground and che application to acquire a compulsory wayleave 
or to purchase the right to lay the line compulsorily. If the 
Minister does not follow this course and gives his consent 
to the line being erected above ground, he may stipulate 
that the work is not to proceed until he gives his permission. 
When giving his permission the Minister must consider what 
wayleaves have been agreed and whether the granting of 
permission will prejudice the outcome of any proceedings 
relating to wayleaves which remain to be agreed. 


Westminster, however, has not given Central Electricity 
House a carte blanche to lay lines indiscriminately about the 
countryside whether they be overhead service or non-service 
lines. If the local planning authority objects to the erection 
of a non-service line above ground a public inquiry has to 
be held unless the Minister consents to the erection of a 
line which satisfies the objections of the planning authority. 
Where the Electricity Board proposes to put up a high voltage 
non-service line above ground the Minister is to publicise 
any proposal and may require notices to be served upon the 
persons concerned, and opportunity must be given for people 
to raise objections. If a public inquiry is not already being 
held, the Minister may, if he thinks it appropriate, hold a 
public inquiry on account of the objections. The public 
inquiry must be advertised in the local newspapers, and the 
Minister may also direct that the persons concerned should 
be served with notices personally. Where the Minister is 
dealing concurrently both with the question of overhead 
lines and compulsory wayleaves, the public inquiry must 
also deal with both such questions. 

The Electricity Boards will have from next year power on 
twenty-eight days’ notice to enter and survey land at any 
reasonable hour of the day to see if the property is suitable 
for their purposes. This includes power to search and bore 
for the purpose of ascertaining the nature of the sub-soil. 
Any person obstructing a duly authorised person in the 
execution of his duty under this power makes himself liable 
to a fine not exceeding £20, but the power does not extend 
to entering buildings, gardens and pleasure gardens. The 
owner of the land has a right to compensation for any dis- 
turbance or damage caused by the Board’s work, and in case 
of dispute the question of compensation will be settled by the 
Lands Tribunal. 

As a tail-piece, s. 37 of the Act (what one may perhaps, 
using the unconscious statutory alliteration, call the “ flora- 
fauna features’’ clause) provides that in connection with 
the proposals of any Board the Minister or county council 
(as planning authority) must take into account the effect 
which a Board’s proposals will have on the natural beauty 
of the countryside or any particular features of the property 
affected, and this should provide a useful basis for objections. 

G. W. D. P. 


“THE SOLICITORS’ JOURNAL,” 17th OCTOBER, 1857 


On the 17th October, 1857, THE SoLiciTors’ JOURNAL, in its 
“Money Market”’ column, reported: ‘‘ The directors of the 
3ank made a further advance on Monday of one per cent. in 
their rate of discount, which now stands at 7 per cent. The 
pressure for money has been very great all the week. It seemed 
to increase rather than diminish after the above-mentioned 
advance, under the expectation probably that there would be a 
still further rise. The expectation, if it existed, has not been 
realised and the demand for money, though still active, is less 
extensive. The arrivals of specie from Australia . . . have been 
large. The amount reported by the Red Jacket, the King Philip 
and the Royal Charter is about £784,000. The mail steamer 
which left Southampton for the Cape on Tuesday took out 
£105,000 in gold. The fluctuations of the English Funds have 


daily been very considerable. The lowest quotation of Consols 
was 86} per cent. on Tuesday. ... Further intelligence from the 
United States is expected with great anxiety. From that quarter 
will probably come an impulse for better or worse, which will 
be felt, not only in England, but throughout Europe. From the 
Bank of England return for the week ending the 10th October, 
1857, . . . it appears that the amount of notes in circulation is 
£19,990,110, being an increase of £42,835, and the stock of 
bullion . . . is £10,109,943, showing a decrease of £552,749... . 
Under the circumstances, the advance . . . by the Bank of 
England of the rate of discount was inevitable. But, although 
it caused an immense sensation . . . a feeling was exhibited that 
the external shocks sustained by our finance will not destroy 
confidence, nor interrupt the general welfare of the country.” 





Mr. Henry Stephen Baldwin, senior clerk to the Banbury, 
Chipping Norton and Stow-on-the-Wold County Courts for 
thirty-four years, will be retiring at the end of this month. 


Mr. Sydney C. Harwood, clerk to Skipton Rural Council since 
1939, will be retiring at the end of March after forty-five years in 
local government service. 
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Landlord and Tenant Notebook 
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“OCCUPIED FOR THE PURPOSES OF ...” 


WHILE it must be unusual for a lease or tenancy agreement 
to contain no more than the names of the parties, a description 
of the premises, the habendum and the reddendum, prac- 
titioners must occasionally be irked to find statutes which 
appear to have been drafted on the assumption that before 
any letting occurs the parties sit down and discuss and agree 
the use to which the premises are to be put during the term. 
The Landlord and Tenant Act, 1954, s. 23 (1), which defines 
the scope of Pt. II of that Act, may fairly be said to irk 
rather less than others to which I will refer later ; the sub- 
section says: ‘‘ Subject to the provisions of this Act, this 
Part of this Act applies to any tenancy where the property 
comprised in the tenancy is or includes premises which are 
occupied by the tenant and so occupied by him for the 
purposes of a business carried on by him or for those and 
other purposes.” When one reads this together with the 
provisions of subs. (4), excluding from protection a tenant 
carrying on a business in breach of a prohibition “‘ (however 
expressed) ”’ not acquiesced in, one appreciates that the drafts- 
men of this legislation have not been so out of touch with 
realities as draftsmen are sometimes supposed to be. 
Nevertheless, problems may confront the practitioner. 


“ Occupied ” 

The nature and requirements of occupation have often 
been discussed at length, but the subject is one which is, 
generally speaking, of more interest to academic lawyers than 
to practitioners. In the case of Pt. II of the Landlord and 
Tenant Act, 1954, some difficulties have been anticipated by 
the provisions of ss. 41 and 42 extending protection to 
cestuis que trust of tenants who are not tenants and companies 
which are members of groups of companies, another member 
being tenant. 

Still, the section has already produced an authority throwing 
light on the question of the nature and requirements of 
occupation—AHills (Patents), Lid. v. University College Board of 
Governors [1956] 1 O.B. 90 (C.A.) ; the point actually in issue 
concerned the intention of landlords to occupy (a ground for 
opposing an application for a new lease: s. 30 (1) (g)), but 
Denning, L.J.’s statement, ‘‘ Possession in law is, of course, 
single and exclusive, but occupation may be shared with 
others,” is likely to be of use to tenants claiming protection, 
as may older decisions referred to in the ‘“‘ Notebook ”’ 
article dealing with the above decision, 99 Sox. J. 865. 


“For the purposes ” 


So far, this part of the phrase has not led to any reported 
dispute; but I suggest that there is a distinction, which 
may prove to be a vital one, between “ occupied for the 
purposes of a business”’ and “used for the purposes of a 
business.” 

I do not think that—and this apart from the alio intuitu con- 
sideration—the existing authorities on other Acts afford much 
help. One will readily agree with a statement of Lord Wright, 
made in Crofter Hand Woven Harris Tweed Co., Ltd. v. Veitch 
[1942] A.C. 435: “ The words ‘ motive,’ ‘ object,’ ‘ purpose’ 
are in application to practical matters difficult strictly to 


define or distinguish.” There is a pronouncement by 
Lord Sands emphasising the connection between purpose and 
necessity: “Whisky cannot be sold for immediate home 


consumption. It has to mature for three years. It is, 
accordingly, necessary . . . to store whisky for three years, 
and for this purpose a building is necessary’’: Distillers Co. 
v. Inland Revenue [1930] S.C. 329—the point arose under the 
Rating and Valuation (Apportionment) Act, 1928, s. 3 (1), 
excluding from de-rating premises primarily occupied and 
used ‘‘ for purposes of storage.”” This might avail a tenant 
whose landlord alleged that passivity disqualified him. 

But I submit that the importance of the words “‘for the pur- 
poses of a business carried on by him” may some day become 
apparent when the seriousness of some tenant is in question ; 
is he, as it were, merely playing at business (so widely defined 
in s. 23 (2)), or does he “‘ mean business”? If he is not serious, 
he may occupy the demised premises and carry on a business 
upon them, but would not be occupying them for the purposes 
of that business. In which connection reference might be 
made to s. 24 (3) (b), showing how a tenancy may lose its 
character and qualifications for protection by temporary 
cessation of business. 

Dealing now with some other statutes :— 


“ For human habitation ” 


The Housing Act, 1936, s. 2, as did its predecessors, imports 
certain conditions into “ any contract for letting for human 
habitation a house at a rent not exceeding ...’’ It seems 
rather curious that no dispute seems ever to have arisen out of 
the words “‘ letting for human habitation,” a landlord alleging 
that he did not let but the tenant insisting that he took 
the house for human habitation. The interpretation section, 
s. 188, merely says that “ house ’’ includes any yard, garden, 
outhouses and appurtenances belonging thereto or usually 
enjoyed therewith, and it is possible to let a house and garden 
otherwise than for human habitation. Where the agreement 
does not define the purposes, presumably the principle laid 
down in Wolfe v. Hogan [1949] 2 K.B. 194 (C.A.), to be 
mentioned presently, would be the correct principle to apply. 


“Let as a separate dwelling ” 


By the Increase, of Rent, etc., Restrictions Act, 1920, 
s. 12 (2), that Act is made applicable ‘“ to a house or part of 
a house /et as a separate dwelling.”” The words italicised have 
produced a great deal of litigation but the proper method of 
approach has, I think, been settled by the above-mentioned 
Wolfe v. Hogan, Denning, L.J.’s judgment being particularly 
helpful. The purpose of the letting is what has to be ascer- 
tained ; if the terms of the tenancy make express provision 
for that purpose one need go no further. If they do not 
the circumstances of the letting may be examined; one of 
these is the construction of the premises. If there is still no 
clear indication actual user can be considered. 

What this authority may be said not to cover is a case 
of cross purposes. It is possible, when an agreement is 
silent on the subject and construction leaves the position 
neutral, for a landlord to contemplate one kind and his tenant 
another. In such circumstances, assistance might, I submit, 
be derived from Braithwaite & Co., Ltd. v. Elliot [1947] K.B. 177 
(C.A.), interpreting the words italicised in the following 
passage from the Rent, etc., Restrictions (Amendment) Act, 
1933, Sched. I, para. (g) (grounds for possession): ‘‘. . . the 
tenant was in the employment of the landlord or a former 
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landlord, and the dwelling-house was let to him in consequence 
of that employment and he has ceased to be in that employ- 
ment.’”” It had been held, in Braby (Frederick) & Co. v. 
Bedwell {1926} 1 K.B. 456, that possession could not be 
recovered on this ground from a tenant who did not know 
that the landlord was letting to him in consequence of his 
employment with that landlord ; this decision was overruled, 
the Court of Appeal considering that the material question 
was the reason which actuated the landlord-employer in 
letting the premises. 

Similar reasoning would no doubt apply to the interpreta- 
tion of the words “‘ let as a dwelling ” in the Rent Act, 1957, 
s. 16, providing for a minimum four weeks’ notice to quit. 


“ Used for agriculture ” 
The Agricultural Holdings Act, 1948, applies to land 
used for agriculture which is so used for the purposes of a 
trade or business and is let for a term of years or from year to 


HERE 


SHIP LAWYERS 


THE advertisements for a certain charity for sailors are 
habitually illustrated with representations of a semi-nautical 
solicitor amid various maritime predicaments or perils of the 
sea. Hitherto we had imagined that these were nothing but 
a flight of whimsical fancy, so far, at any rate, as the profes- 
sional activities of solicitors are concerned. Of course, we 
know that in their leisure hours some solicitors, like some 
bankers and barristers and stockbrokers, enjoy putting on 
yachting caps and giving more or less convincing performances 
as denizers of the deep, but, being ignorant of the inner 
mysteries of the various docklands with which our happy 
isle is girdled, we never realised that they are apparently 
haunted by a most interesting amphibious species of fully 
qualified and admitted sea lawyers. That, at any rate, was 
the impression gathered by the uninitiated from an observation 
recently thrown out in the course of an argument before the 
House of Lords on liability under the Shipbuilding Regulations. 
A seaman employed on the ship was seeking to recover 
damages for injuries sustained while she was undergoing 
repairs in dry dock. Against his claim it was submitted, 
inter alia, that he was not within the purview of the Regulations 
at all. Their protection, submitted one of the counsel for the 
shipowners, is not to be extended to everyone who happens 
to come on board a ship in dry dock. That, he said, would be 
absurd, For a ship in dry dock is swarming with solicitors, 
clerks, surveyors and the like. And, when one comes to think 
of it, what could be more probable or more fitting than that all 
the ambitious office boys in attorneys’ firms who aspire one 
day to be Rulers of the Queen’s Navee (or what is left of it) 
should take their first marine steps on the perfectly 
horizontal deck of a ship warranted absolutely stable? The 
scene, which we hope, in our land-locked ignorance, we do 
not exaggerate, must be varied and animated. - Here one 
solicitor is nailing a writ to the mast, another is investigating 
a case of food poisoning in the galley, another (an emissary 
of the local authority) is swarming up the rigging in order to 
peer down the funnel in pursuance of some smoke-abatement 
scheme. Another is interviewing a seaman charged under 
some wild birds protection law with having shot an albatross. 
Yet another is taking statements from members of the crew 
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year (s. 1 (1)"and (2), s. 94 (1)). The test is thus remarkably 
objective ; there is no direct reference to occupation, though 
the definition of ‘“ agriculture” refers to various activities 
and to use; there is no provision expressly introducing the 
factor of motive, intention or purpose. The absence thereof 
led a county court judge, in an unreported case (Adsetts v. 
Heach), discussed in the “ Notebook’’ some years ago 
(95 So. J. 620), to visualise some tenant of a small property 
in the middle of a town acquiring a rabbit hutch, placing it 
in his backyard and augmenting his income by breeding 
conies. The suggestion was not altogether serious, and 
Monson v. Bound [1954] 1 W.L.R. 1321; 98 So. J. 751, has 
since shown us that things are not likely to work out that 
way: tenants of a flower shop with a nursery at the back 
claimed agricultural holding status in vain (see 98 SoL. J. 780). 
And it may be that it was thought that no tenant whose 
demised premises are not already a farm is likely to convert 
them into a farm. R.B. 


AND THERE 


who are bringing an action against the boatswain and the 
owners for assault and slander in that he did put them in 
the scuppers with the hosepipe on them after falsely and 
maliciously charging them with being intoxicated. It is a 
proverb with landsmen who suffer any misfortune that 
““ worse things happen at sea” ; and if that piece of traditional 
wisdom is sound, surely writs should fly as thick as sea-birds 
about the masts of a ship just berthed. Surely every wise 
solicitor must love the sight of a sailor. 


TRAINING SHIP 


Ir would be no bad notion if The Law Society, ever abreast 
of the needs of the times, were to purchase a training ship 
for these sea solicitors. She would, of course, be permanently 
in dry dock or, anyhow, in harbour, and a special set of 
hazards like open hatchways, unlighted gangways and 
repairers’ general clutter could be arranged and made thie 
subject of a special practical examination. By a happy 
chance just the very thing appears to be available at the 
moment, and if The Law Society cares to bring the steamship 
Hai Hsuan (7,000 tons) from Singapore into the Thames or 
perhaps the Mersey, they may perhaps find her available 
at bargain rates; but first they will have to scrape several 
tons of barnacles off her hull. The story of the Har Hsuan 
was told recently in The Times, and just at a moment when a 
restless little alarm clock (the precursor of a sphere full of 
instruments and worried little research workers) is whirling 
round and round the earth in a matter of minutes, it is a 
story with a pleasing atmosphere of timeless repose. It was 
in January, 1950, that the Hai Hsuan put into Singapore 
gallantly flying the Chinese National flag and bearing a cargo 
of Spanish salt for the Allied High Command in Japan. 
The Times report is somewhat hazy about the nature of the 
dispute which first immobilised her, but what is certain is 
that when in 1955 her owners sold her the United States 
Government obtained from the High Court in Singapore an 
order arresting her until a claim on a large mortgage had been 
settled. So there she remained at anchor offshore with a 
skeleton crew of three to plug any leaks and a sheriff’s watch- 
man to guard against the improbable event of someone 
slipping the anchor. After two years there was still no 
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decision by the court, but the matter has just been settled 
on the basis of a surrender of the ship by the purchaser in 
exchange for asmall payment by the United States Government. 
It is now for Washington to decide what is to be done with 
her, so The Law Society knows whom to approach. Several 
alterations will, of course, have to be made before she is 
ready as a solicitors’ training ship. The cherry trees which 


WOULD YOU MAKE YOUR 


TuHIs was the question we asked the contributors whose 
views will appear in the series which begins below. They 
comprise a recently admitted solicitor, a managing clerk of long 
experience, a former army officer (now in industry) with family 
connections with the law, and a legal journalist. To some the 
omission of an experienced solicitor from this list may seem 
surprising, but our object has been, not to look at the 
profession through its own eyes, but to see the solicitor’s life 
and prospects as they appear to others. 


By a Recently Admitted Solicitor 


As a merely “ young ”’ solicitor, I trust that I will be forgiven 
for my apparent temerity in attempting an evaluation of a 
profession which is hoary with tradition and has for so long 
counted among its members many eminent figures in society. 
My only excuse, perhaps, is that my lack of years is counter- 
balanced by my present proximity in time to the new entrant, 
for it is not long ago since I was an articled clerk, and the joys 
and miseries of that state are still vividly in my mind. 

Let me say, at once, that in principle I would not hesitate to 
advise, and perhaps even persuade, a son of mine to become a 
solicitor. My one qualification to this is that if he did not 
appear to have, or be able to acquire, the aptitude to become 
a good lawyer, the strength of mind to haul another’s troubles 
on to his own shoulders and tackle them as if they were his own, 
and also an interest in people and human affairs, he would not 
be a successful solicitor. Since no parent would advise a child 
to enter a profession in which he did not expect him to reach 
the heights, or at least to be more successful than he would be 
elsewhere, I would in such circumstances certainly not encourage 
my son to become a solicitor. This would be all the more so 
if his talents appeared clearly to lie in another direction. Subject 
to this qualification, I would readily prefer my son to enter this 
profession rather than any other, because of the salutary effect 
of a training in the theory and practice of the law, the interest 
of the work, the inherent satisfaction which it obviously gives 
to the practitioner, and the standing in society which the profession 
has attained. 

The present system of articled clerkship has its defects, and 
from the point of view of the clerk himself, it is certainly no easy 
task for him to adapt himself to life in a solicitor’s office. 
Nevertheless, the benefits to be derived from service under 
articles are very many. [From the beginning, the tyro is 
encouraged, whether directly by his principal or indirectly on 
account of the exigencies of private practice, to think and act 
for himself. No articled clerk, surely, has been able to avoid 
the dreaded moment when, there and then, and no doubt under 
the gimlet eye of the solicitor acting for the other side, he has 
by himself to arrive at a definite decision on a certain point. 
He may be attending a completion, faced with demands for an 
undertaking which he was not told to give ; or one of the firm’s 
favoured clients may telephone in great urgency, peremptorily 
demanding on-the-spot advice in a matter calling for immediate 
action, at a time when his principal is in court, the junior partner 
on holiday and the managing clerk at lunch. There is no way 
out—the unfortunate articled clerk must come down on one side 
of the line or the other. Whether or not his decision is correct, 
the training is having its desired effect. 

Again, no principal has the time nor, in some cases, the 
inclination to explain everything in great detail when the articled 
clerk is about to embark on the mysteries of some aspect of 
practice in which he has not hitherto been engaged. The clerk 
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the Chinese quartermaster has been growing aboard her in 
pots and the pigeons which he has been breeding would only 
confuse an articled clerk learning how to investigate a dispute 
about the deterioration of a cargo of kieselguhr. But in 
any form we look forward to seeing her moored soon near 
the Temple Stairs. 

RICHARD Rok. 


SON A SOLICITOR ?—I 


has often to muster all his initiative to discover things for himself, 
however distasteful this may be at first. Ultimately, he begins 
to think and act for himself automatically, and that feeling of 
independence and self-reliance which any solicitor worthy of 
the name possesses begins to emerge. Few professions foster 
this feeling to such an extent as the solicitor’s profession. 

A study of the theory of law is also important in the mental 
development of the beginner. It is no accident that, for over 
a hundred years, so many of the country’s most eminent statesmen 
and administrators have belonged to one or other of the two 
branches of the profession. A training in the theory of the law 
has much to commend it. Throughout, one is dealing with 
something essentially empirical, which exists in order to regulate 
the relations between man and man, from which relations it, 
itself, has grown. Thus, the student of law is immediately 
brought down to earth. He may be discerning enough to 
recognise defects in the existing law and constructive enough to 
suggest the necessary amendment, but it is the law as it is with 
which he is basically concerned. A training in the law encourages 
method and mental orderliness, an ability to distinguish the 
important from the unimportant, whether this be in the assimila- 
tion of legal principles or in their application to every-day problems 
in the examination room or in the office. At the same time, 
mental adaptability is required, for the law—and therefore the 
practice of the law—is forever changing, and the good solicitor 
must be capable of keeping abreast of these changes. 

The training of a solicitor, however, does not stop there. The 
successful solicitor is not a person who is the proud possessor of 
a science known only to himself and his colleagues. He is a man 
of affairs, conscious of what is happening around him, beyond the 
confines of the law. He must pay everlasting regard to current 
conditions and affairs, whether these be on a national scale, 
affecting his clients as a whole, or whether merely relating to 
the business or other interests of particular clients. Again, 
a solicitor is forever coming into contact with people from all 
walks of life: from other professions, such as accountants or 
doctors ; State officials, such as those in Government departments 
or attached to local authorities ; private citizens, the affluent and 
the poor, the large ‘industrial corporation and the capital-less 
servant. No person engaged in such a profession can fail to 
attain the breadth of mind and worldliness for which it is justly 
noted. 

A study of the law and a training in its practice is, then, an 
admirable means of developing the mind and personality of a 
young person. The fact that so many people, without intending 
to practice, study law proves this. Apart from these considera- 
tions, however, what benefits can a qualified solicitor expect to 
derive from his position ? if very little, no sensible parent would 
permit a son to follow this profession, however estimable its 
training. 

It might appear to some that the solicitor of to-day has not, 
perhaps, the standing of his counterpart of fifty, or even twenty- 
five, years ago. It is true that other professions, especially in 
the industrial and scientific fields, have risen to a new importance, 
seeming to challenge the pre-eminence which our profession once 
held. These “ technical’’ professions, in fact, at present have 
some advantages over the law. There is a crying need for new 
entrants, always a good thing financially, and whereas the 
English lawyer’s training is of necessity strictly insular, the 
whole world is open to the professional man of science or industry. 
Further, the effects of inflation and taxation, coupled with the 
frightening cost of overheads, have made things extremely 
difficult for the private practitioner, and there can be little doubt 
that the average real income of the solicitor must be less 
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to-day than it was formerly. One trusts that this trend is merely 
a phase, which will be reversed by subsequent events. Neverthe- 
less, a profession is not to be assessed merely in terms of money. 

No one can deny the independence of a solicitor, particularly 
if he is in private practice. Within the necessary limits of 
professional propriety, he is his own master. He advises his 
client as he thinks best in the circumstances. Where the law 
is in doubt on a certain point, he is not afraid (or should not be) 
to express an opinion. He does not flinch from asserting his 
clients’ rights, however strong and powerful the infringer of 
them. He is not easily cowed. The corollary of this independence 
of spirit, however, is a sense of responsibility, not merely the 
frightening vision of a writ for negligence if he does his work 
badly, but the feeling that in looking after the affairs of others 
one must exercise more care and effort than in one’s own personal 
affairs. This feeling of independence tempered by responsibility 
is fostered by, yet in itself promotes, that special relationship of 
mutual confidence and trust which exists between solicitor and 
client, and is a feeling which any parent would like to see instilled 
in a son, 

Above all, however, the work of a solicitor is satisfying and, 
therefore, enjoyable. Life is rarely dull. The work of the 
solicitor is certainly not confined to the four walls of his office ; 
there are clients to go to see, courts at which to attend, and 
conferences and meetings of various kinds which require his 
presence. The work of a solicitor is so diverse that no person of 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ”’ Department, “ The Solicitors’ Journal,”’ 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten i duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule I—REsponsIBILITY FOR REPAIRS 

Q. While, if a tenant dissents from a notice of election 
as to internal decorative repairs, under para. 3 of Pt. I of 
Sched. I to the Act, then the tenant thereby becomes res- 
ponsible for those repairs, is it on the other hand in any way 
possible to make the tenant responsible for these repairs 
without the landlord first serving a notice of election and 
risking making himself responsible for them, assuming that 
there is no existing agreement as to the responsibility for 
such repairs ? 

A. We do not think so. It is not possible to transfer any 
obligation to a tenant, whether contractual or statutory, 
without that tenant’s consent: see Winchester Court, Ltd. 
v. Miller [1944] K.B. 734, at p. 744. The fact that there was 
no agreement as to the responsibility for repairs does not 
alter the position because, although the landlord was not bound 
to do repairs, neither was the tenant, and the effect of the 
suggested change would be to put the tenant under an 
obligation to do them. 


Schedule IV, para. 12—DEcONTROL OF MORTGAGES 

Q. We have read with interest the reply in your issue of 
14th September to the query “‘ Decontrol—Houses Let in 
Parts’ (ante, p. 713) and are wondering if the answers are 
correct in view of the wording of para. 12 of Sched. IV to 
the Rent Act, 1957. Mr. Bramall in his book on the Rent 
Act, 1957, states on p. 30 that where any or all of the dwelling- 
houses become decontrolled under s. 11 (1) the mortgage 
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ability should fail to discover one or more fields in which he is 
interested or for which he has a particular flair. Thus, if it 
pleased my son to wax eloquent, I would encourage him to 
interest himself in advocacy (but not so completely that he would 
wish to join an Inn of Court!) ; a fondness for a hurly-burly 
existence could be satisfied by assigning him to the litigation 
department; whereas, with a non-litigious disposition he would 
no doubt prefer the conveyancing side of practice. Moreover, 
inside these pigeon-holes there are many different types of work 
to be done and many different types of people with whom to 
come into contact. Further, if he disliked the idea of private 
practice, there would be many openings for him in commerce, 
industry, local government or the Government legal service. 
There is nothing more satisfying than to enjoy the work whereby 
one’s livelihood is earned, more especially when at the same time 
one is performing a service to the community. 

As a solicitor myself, it may be that, somewhat naturally, 
I too readily note the advantages of my profession and am 
slow to recognise its drawbacks and the comparative advantages 
of other walks of life. Add to this the fact that Iam a“ young ”’ 
solicitor, perhaps blissfully ignorant of the pitfalls and dis- 
appointments which lie ahead, and my opinion may perhaps not 
be taken by the cynic to be as lasting as I think it will be. There 
are, however, few professions as agreeable and compensating as 
this, and I have little doubt that my son will be following in his 
father’s footsteps. S.C. 


PROBLEMS 


provisions of the Rent Act cease to apply. Your answer 
implies that if any part of a dwelling-house remains controlled 
the mortgage is controlled. Mr. Bramall’s contention is 
that if any part is decontrolled the mortgage is decontrolled. 


A. If and in so far as the contention is that a decontrol of 
part would decontrol the mortgage, we are unable to accept 
it. We think that the passage quoted visualises a case of a 
building comprising more than one dwelling-house fo which the 
Rent Acts apply, and, having regard to the fact that the 
Acts do not apply to anything that is not let and let as a 
separate dwelling (Increase of Rent, etc., Restrictions Act, 
1920, s. 12 (2)), do not consider that there would be decontrol 
of the mortgage in any of the three cases submitted. The 
provisions of the Rent Acts dealing with mortgages are indeed, 
as Mr. Megarry observes (8th ed., p. 477), conspicuous for 
their obscurity ; but those Acts do apply once any part of 
mortgaged property is let under a controlled tenancy ; and 
it is, we suggest, of significance that Sched. IV, para. 12, 
itself of the Rent Act, 1957, expressly applies the apportion- 
ment provisions of the Increase of Rent, etc., Restrictions 
Act, 1920, s. 12 (5). 


Schedule V—VARIATION OF GROSS VALUE—CONYERSION 
INTO FLATS 


Q. A buys a large house and with the aid of an improvement 
grant from the local authority under the Housing Act, 1949, 
converts the house into five self-contained flats. The gross 
rateable value of the whole on 7th November, 1956, is {x 
and the gross rateable value of each flat after conversion is fy. 
The cost of the conversion is {c, of which fg is the amount of 
the grant. What rent can A charge his tenants of the flats, 
assuming the owner does exterior repairs and the tenants 
interior repairs? It seems clear that A can charge twice 
£y and is not limited to twice one-fifth of {x (see s. 20 (3) ()) 
of the Rent Act, 1957, and Ashley Bramall, p. 115, lines 1 to 4). 
It is not clear whether Sched. V, Pt. II, para. 6, has the same 
effect. Our difficulty is deciding whether A can charge 
8 per cent. of fc minus fg. Prima facie this is so under 
s. 5 (1) and (4). But we are not clear as to the effect of 


Sched. V, Pt. II, para. 8. We assume that after the conversion 
there must be a re-assessment of the flats as separate heredita- 
ments and that this must “‘ take account of the state of the 
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dwelling as at a date after the commencement of the Act’ 
The question, however, is whether such variation is “in 
pursuance of a proposal made on the ground of a change in 
the occupier or circumstances of occupation.” These are 
unfamiliar words, and it is not clear if they include an assess- 
ment resulting from conversion into flats. If so, then 8 per 
cent. cannot be charged, since it can only be charged on 
improvements after the new valuation. If not made pursuant 
to such proposal A will be able to charge 8 per cent. as well 
as getting twice the new gross value. 

A. By s. 20 (3) of the Rent Act, 1957, the rent limit of each 
individual flat is to be ascertained by reference to the gross 
value of each flat as first entered in the list after 7th November, 
1956 (para. 6 of Sched. V does not affect this). Although the 
tenancies are not controlled, by s. 20 (3) (c) the provisions of the 
Act enabling rents to be increased are to apply as they do to 
controlled tenancies. ‘ Accordingly s. 5, relating to increases 
for improvements, applies. By that section an increase of 
8 per cent. of the cost of an improvement completed after the 
commencement of the Act can be made but not by para. 8 
of Sched. V if after the completion of the improvement the 
valuation list has been varied so as to take account of the state 
of the dwelling at a date after the commencement of the Act 
in pursuance of a proposal made on the ground of “ a change 
in the occupier or circumstances of occupation.” In our 
opinion, the proposal made to assess each individual flat 
separately must have been made partly on account of a change 
in the circumstances of occupation, i.e., the change from 
occupation as one dwelling to occupation as five dwellings, 
and so no increase can be made for improvements completed 
before the making of the proposal to assess each flat separately. 
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Decontrol—CoONVEYANCE TO “ SITTING TENANT” 

Y. Blackacre was formerly controlled under the Rent Acts, 
but in view of its rateable value has become decontrolled 
under the Rent Act, 1957. The “ sitting tenant” has been 
served with a notice in Form §S and it is proposed that after 
expiry thereof Blackacre be conveyed to him. For the pur- 
poses of cl. 5 of The Law Society’s Conditions of Sale, 1953, 
should it be stated in the contract now being prepared that 
the property is sold ‘‘ subject to and with the benefit of the 
existing tenancy’? It will be appreciated that the tenant 
will on completion have no tenancy, but the property can 
hardly be stated to be sold “‘ with vacant possession.”” Would 
the landlord prejudice himself, e.g., by creating a new tenancy, 
by continuing to receive rent of the same amount during the 
currency of Form S or after the expiry thereof ? 

A. We consider that the difficulties might be overcome by 
stating that the property is sold “ subject to the possession of 
the property by the purchaser under contract or statute or 
otherwise.’ These words would cover any form of possession 
by the purchaser whether as tenant (including an emasculated 
one under Sched. IV to the Rent Act, 1957), licensee or even 
trespasser, and in no way conflict with cl. 6 of The Law 
Society’s Conditions of Sale, 1953. The landlord is entitled 
to receive during the currency of Form S the full rent payable 
under the tenancy and this does not create any fresh tenancy. 
If after the notice has expired he wishes to allow the tenant to 
remain in possession we do not think that the creation of a 
fresh tenancy can prejudice his position either for the purposes 
of the contract for sale—as the possession will be covered by 
the proposed wording above, or under the Rent Acts—as the 
new tenancy will not be controlled. 


REVIEWS 


Restrictive Trade Practices and Monopolies. By ANDREW 
MartTIN, Ph.D.(Lond.), of the Middle Temple and Inner 
Temple, Barrister-at-Law. 1957. London: Routledge & 
Kegan Paul, Ltd. £1 10s. net. 

This is the sixth text-book to appear on this subject since the 
enactment of the Restrictive Trade Practices Act, 1956. It is 
some five months later than the other most recent book, and for 
that reason the author is able to incorporate the Restrictive 
Practices Court Rules, 1957, in his text, which none of the other 
books were able to do. Being at the end of the queue has its 
disadvantages, however. Inevitably, much of what the author 
has to say has already been said before. Until the Restrictive 
Practices Court decides its first cases, which will probably not 
be until next year, text-book writers will be confined to the 
bare language of the 1956 Act, and its difficulties and ambiguities 
obviously cannot provide limitless material to write about. 

The present book is attractively written, and the author is 
clearly familiar with the economic background against which 
restrictive trading agreements work. ‘The chapter which deals 
with the grounds upon which the Kestrictive Practices Court 
may uphold such agreements is most informative and useful. 
There are, however, a number of instances where the book is 
vague or misleading, and, unfortunately, most of these are in 
the chapters on the registration of restrictive agreements, the 
very chapters where the practitioner requires clear and accurate 
information. 

The author seems intent on bringing within the embrace of 
registrability as many anti-competitive arrangements as possible, 
and some he mentions are undoubtedly not registrable at all. 
For example, forward selling agreements by vendors of raw 
materials (p. 30) impose no registrable restrictions on anyone, 
and package licences of patents (p. 40), although often containing 
a restriction preventing the licensee from contesting the validity 
of the patents, do not necessarily impose restrictions on the sale, 
purchase or processing of goods. The proviso to s. 7 (2) of the 
1956 Act in inadequately explained (p. 48); an agreement is 


only taken out of the protection given by s. 7 (2) if it contains 
two or more vendors, 


horizontal restrictions ‘‘ as between ”’ 





or two or more purchasers ; the mere fact that two or more such 
persons have undertaken restrictions, not with each other, but 
with the other party to the agreement does not deprive it of 
immunity from registration. It is very doubtful whether 
agreements authorised by statute are exempted from registration 
by s. 8 (1) unless the statute clearly indicates that they may 
contain restrictive provisions; if the author’s interpretation 
were correct (p. 51) any person or authority invested with 
statutory power to contract (such as a local authority) could 
make restrictive trading agreements without having to register 
them. 

The author considers that the burden of proof under s, 21, that 
the advantages of the restrictive agreement outweigh its disad- 
vantages, does not rest on the parties to it, but that proof of the 
converse rests with the Registrar (p. 119), and, presumably for 
this reason, he considers that the parties’ statement of case need 
not state the facts which they contend show that the balance 
is in their favour (p. 234). The wording of s. 21 and r. 18 of the 
Restrictive Practices Court Rules shows that this is incorrect. 

In the chapter on resale price maintenance, s. 24 is explained 
well, but s. 25 is very sketchily dealt with. A most unhappy 
omission is the author’s failure to deal with County Laboratories, 
Lid. v. Mindel [1957] 2 W.L.R. 541. 


Factory Law. Sixth Edition. By H. Samuets, M.A., of the 
Middle Temple and Northern Circuit, Barrister-at-Law. 1957. 
London: Stevens & Sons, Ltd. £4 10s. net. 


Comparisons between this work and Redgrave’s Factories, 
Truck and Shops Acts are no doubt inevitable. In assize and 
county courts a commentary on this familiar legislation is an 
essential vade-mecum ; if only because of its size and weight, 
Redgrave is a favourite with the busy circuiter, The present 
edition of Samuels is three times as bulky, heavier and more 
expensive to boot. 

One might then expect a more thorough and compendious 
work; on the contrary, however, it contains about 150 fewer 
authorities—with no room, for example, for Jerred v. Roddam 
Dent & Son, Ltd. [1948] 2 All E.R. 104, Barcock v. Brighton Corp. 
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[1949] 1 K.B. 339, or Jones v. Crosville Motor Services, Ltd. 
[1956] 1 W.L.R. 1425. ° Very often, moreover, only one set of 
reports is referred to for a leading case. 

The index, which is short, haphazard and woefully inadequate, 
contains no reference to the Electricity (Supply, etc.) Regulations, 
nor to any of the authorities on ‘‘ persons employed,’ nor to 
the Iron and Steel Foundries R ations, nor to dermatitis, 
nor, finally, to washing facilities—which are covered by the 
reference “ lavatories.” 

The Factories (Testing of Aircraft) Regulations (1952), are 
omitted from the list of statutory instruments. The Baking 
Industry (Hours of Work) Act, 1938, retains its place—notwith- 
standing its repeal by an Act with identical name in 1954. No 
room is found for the Lead Paint (Protection against Poisoning) 
Act, 1926. 

Finally, the layout and production of the book are confused 
and irritating. Text and comment are visually hard to separate. 
Two different styles of notes intermingle with each other; in 
many of them it is hard to see a principle at work—other than 
the condensed inclusion of as many facts as possible. 

One does not wish to be unkind to a work which is no doubt 
the fruit of much labour over many editions. It must at some 
time have deserved the comments quoted on its cover; but the 
time is now ripe, if the book is to justify its continued existence 
in a field already well covered, for a complete and painstaking 
revision as well as a greatly clarified design. 


Principles of the Law of Contract. By J. F. Witson, M.A. 
1957. London: Sweet & Maxwell, Ltd. £1 15s. net. 


This is a very good students’ book on the law of contract 
including (what is commonly found in such books) some mention 
of agency, assignment and quasi-contract. The author has paid 
special attention to the careful setting out of details of the leading 
cases and has not shirked the responsibility of pointing out 
difficulties and unsolved problems where they arise. 

A good test of a book on contract is a study of the treatment 
of mistake and illegality : the two aspects of the law of contract 
which are the most difficult to handle so as to present any logical 
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pattern without undue complication. The book passes these 
tests well, and your reviewer considers that the best treatment 
of mistake he has seen is found here. The only criticism is 
that the case of Phillips v. Brooks is surely best explained as a 
case where the contract was concluded before the question of 
identity arose ; and there was not a contract that was voidable 
for misrepresentation (a common error made on this case). 

On misrepresentation, the statement that there must be an 
intention that the representation should be acted on is not easy 
to support, the cases of Peek v. Gurney and Andrews v. Mockford 
being special cases on company law not amenable to the law of 
contract. The reference in a footnote to Whittington v. Seale- 
Hayne overlooks the fact that rescission was included in the order 
by consent so that the case is not authority for the proposition 
advanced. 

Two recent cases in the Court of Appeal that we hoped to see, 
but did not, are Shaw v. Shaw [1954] 2 Q.B. 429 and Karsales v. 
Wallis [1956] 1 W.L.R. 936 ; and no reference to the Law Reform 
(Limitation of Actions) Act, 1954, appears. 

There is one point on which we disagree with the author, 
though it must be admitted that it does not seem to have created 
any difficulty : Victoria Laundry v. Newman Industries is quoted 
as an authority which clinches the dicta such as that in Horne v. 
Midland Railway to the effect that damages under the second 
head in Hadley v. Baxendale cannot be claimed on mere knowledge 
of special circumstances but that the defendant must have 
done something more to assume responsibility. Your reviewer 
believes that this rule, though often mentioned, has never been 
applied, and far from applying it in Victoria Laundries, there is 
no evidence that the defendants in that case did anything beyond 
possess mere knowledge of special circumstances. Asquith, J.’s 
quotation at p. 538 is a mere historical survey—on the next page 
where he asks himself which of these rules applies, he omits this 
one. ‘True, he does not pretend to give an exhaustive list and 
he does not express disapproval on p. 538, but all this is 
insufficient to make the pronouncement authoritative. If any- 
thing, it is authority for the contrary proposition. 

But these criticisms are mere specks of dust on a large and 
well-painted mural. 


66 SHOP 99 


HOW SQUARE IS YOUR HYPOTENUSE ? 


To this column—known to my eleven-minus as “ toyshop 
talk ’”’—I address myself, after a disturbed month in the 
office of holiday upheavals, with all the fervour of the young 
lady of Sweden, who, it will be remembered, 


. . . went by the slow train to Weedon ; 

When they cried “‘ Weedon Station ! ’’ she made no 
observation, 

But thought she would go back to Sweden. 


And such, I fancy, is the umbrageous passing thought of 
the articled clerk when he is informed, in the usual terms and 
on the customary occasions, of the many indispensable 
qualities demanded of a solicitor. Not for him the meagre 
triplet of virtues now and for years past advertised by a 
filling-station at Godalming—“ keen, courteous and capable ”’ ; 
he must also be upright, industrious, painstaking, sympathetic, 
stable, patient, lucid, resolute and I know not what else, 
except, most important of all, that he must possess what 
Dr. Johnson ludicrously described as a bottom of good sense. 
(“Where is the merriment? ..,. I say the woman was 
fundamentally sensible.’’) 


If the quality or faculty that I have in mind has ever 
been stressed on these occasions I am not aware of it ; but if 
it has, it can do no harm to take another look at it. I refer 
to the skill, craft, accomplishment, facility or knack of 
solving problems of an algebraic or geometric complexion, 


set by the parliamentary draftsman in language which 
admittedly bears some superficial resemblance to the mother 
tongue but was certainly never spoken by Sir Isaac Newton 
nor written by the late Sir Arthur Quiller-Couch. 


If this faculty is never or seldom mentioned, it may be 
because we are genuinely ignorant of the need, or because we 
prefer to be reminded of our real or supposed or inchoate 
virtues rather than of other people’s. By and large I suspect 
that solicitors are not made of such stuff that they habitually 
demolish The Times crossword whilst shaving. But I may 
be wrong. As Mr. Christopher Morley says, what sociologists 
see, after giving the data a brisk raking, is only the hair that 
got leftinthecomb. AndIamnot, thank heaven, a sociologist. 
If I am right in this, the reason is not far to seek. To children 
with a bent for mathematics, physics and chemistry, which 
continually present this type of problem, other fields of 
endeavour lie open. They do not, as a rule, finish up as 
solicitors, any more than as a rule solicitors gravitate—or 
perhaps I should say, levitate—to the headmastership of 
famous public schools (one has heard of exceptions). But we 
may console ourselves with the thought that this type of acute 
intelligence will often boggle at volume and detail. My own 
brother, who was a senior wrangler (though the term is now 
out of date), might just have managed Kenny’s Criminal Law ; 
he did wade through Hamlet but the only line that he cared 
for was the last (“ exeunt, bearing off dead bodies ”’). 
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Let it not be supposed that I have anything against the 
parliamentary draftsman. I do not belong to the school 
which takes refuge in derision. Let anybody who thinks that 
it could be done in an equally succinct way and without loss 
of accuracy and without yielding one point of vantage, 
try his hand at it. He will be an excellent draftsman if he 
does not soon find himself in one of those confused and 
confusing welters of verbiage. 

I hope that these general and somewhat sweeping 
observations will have one good result in tempting someone 
to write in to THE SoLiciTors’ JOURNAL with a few hints 
on how to solve this type of problem. Unquestionably it 
is something that can be learnt : otherwise how account for 
the (relatively) simple terms in which Mr. R. E. Megarry or 
Mr. Ashley Bramall explains the riddles of the Rent Acts ? 
If what I have said of the bents of eleven-plus embryo 
solicitors is true, it must also be true of eleven-plus embryo 
barristers, and I have no reason to think that our brethren 
at the Bar are by nature endowed with the secrets of 
“ statutese.”’ 

Has it, I wonder, ever struck you that in geometry the 
student was supplied with the answer, but it was of no help ? 
For example: Prove that the square on the hypotenuse of 
a right-angled triangle is equal to the sum of the squares on 
the other two sides (or something like that)? And it was 
much the same in algebra and arithmetic. You could look 
up the exasperatingly concise answers at the end of the 
book and learn, say, that a bath running hot and cold taps 
with waste, overflow and leak all in full discharge would run 
over in 37 minutes ; or that it would require 3,754 square feet 
of wallpaper to paper five rooms. Knowing the answers was 
no help at all in geometry and very little in algebra or 
arithmetic (at least to me; some experts used to swear by 
the method of working backwards from the answer). 

Now here is a suggestion for law students. Why should 
this system not be introduced into their curriculum ? Give 
them the relevant Act (or Acts), the problem and the answer, 
but demand the ratio decidendi. We have heard complaints 
of late that the examinations put a premium on retentive 
memories and do nothing to test resourcefulness. Here is a 
compromise ; nor is it open to the objection that cartloads 
of books would have to be delivered at Bell Yard in order to 
relieve candidates of the irksome necessity of carrying such 
weighty matter in their heads. Newly-minted copies of 
statutes may be purchased dirt-cheap in Kingsway. 

I will give an example of this type of problem, merely 
observing that the answer is not guaranteed ; that examiners 
would be well advised to stick to something with a sound 
reputation, like the hypotenuse ; and that this happens to 
be a rather expensive theorem, requiring several Acts for 
reference. 


1. THEOREM 


Prove that a landlord’s notice of not less than six nor more 
than twelve months’ duration, to expire at any time, may 
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be served on an ex-statutory tenant of combined cottage and 
shop property decontrolled by the Rent Act, 1957, for the 
purpose of increasing the rent. Supply references. 


2. PROOF (WE HOPE) 
(a) P = the property. 
(b) “‘ 1933 Act ’”’ = Rent and Mortgage Interest Restrictions 
(Amendment) Act, 1933. 


(c) “1954 Act ”’ = Landlord and Tenant Act, 1954. 
(d) “1957 Act” = Rent Act, 1957. 


Then:— 

1. Though P is decontrolled (s. 11 (1), 1957 Act) the tenant 
is deprived of the usual interim protection by Sched. IV, 
ibid., para. 2 (6), read with s. 23, 1954 Act (premises partly 
used for business). 


2. A tenancy answering to the description (here designated 
“x ’’) in Sched. IV, para. 11, 1957 Act, is recontrolled by 1954 
Act as a tenancy continuing after expiry of a term of years 
certain. For x see 3 below. 


3. Components of x are defined by s. 43 (1) (c), 1954 Act 
(as amended by 1957 Act, Sched. VI, para. 27 (1)), viz., 
%, X, and x3. For x, see para. 4, below. 


4. x, is defined by s. 3, 1933 Act (amendments to restric- 
tion on rights to possession). 


5. P is (or was) subject to a tenancy answering to the 
description x,, a species of the genus x, and is therefore 
recontrolled as a tenancy continuing after expiry of a term 
of years certain (see para. 2, above). 


6. Apart from the 1954 Act the tenancy could not have 
been “brought to an end by notice to quit given by the 
landlord.”’ Section 25 (3), 1954 Act, therefore, does not 
apply. Section 25 (2), therefore, does apply. This sub- 
section provides for a notice as specified in the question. 

Q. E. D. 

3. PosTCRIPT 

I must leave readers to make what they can of sub- 
section (4) of s. 25 of the 1954 Act :— 

“In the case of any other tenancy, a notice under this 
section shall not specify a date of termination earlier than 
the date on which apart from this Part of this Act the 
tenancy would have come to an end by effluxion of time.” 


This tenancy, as demonstrated, has been successively 
(1) controlled by the Rent Acts; (2) decontrolled; and 
(3) recontrolled by the Landlord and Tenant Act, 1954. We 
must now achieve the further gymnastic feat of determining 
on what date it would have come to an end by effluxion of 
time had Pt. II of the 1954 Act not applied to it. It is all 
great fun, isn’t it ? 

“ Escrow ”’ 


OBITUARY 


Mr. C. T. HODGSON 
Mr. Cecil Thackeray Hodgson, solicitor, of Middlesbrough, died 
on 12th October, aged 41. He was admitted in 1947. 


Mr. T. HORTON 
Mr. Thomas Horton, retired solicitor, of Bromsgrove, died 
recently, aged 87. 


He was admitted in 1896. 


Harrogate on 10th October, aged 68. 


Mr. D. P. MOSBY 
David Pliny Mosby, solicitor, of Wakefield, died at 
He was admitted in 1922. 


Mr. 


Mr. F. R. SOARS 
Mr. Frederic Robinson Soars, retired solicitor, of Bristol, died 


recently, aged 84. He was admitted in 1896. 
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NOTES OF CASES 


The Notes of Cases in this issue are Z 
ting, and full reports will be found in the Weekly Law Reports. 


Council of Law R 


Where possible the appropriate page reference 


Judicial Committee of the: Privy Council 


CRIMINAL LAW: MURDER: MANSLAUGHTER : 
PROVOCATION: EVIDENCE 
Bullard v. R. 
Earl Jowitt, Lord Tucker, Rt. Hon. L. M. D. de Silva 
2nd October, 1957 

Appeal from the Court of Criminal Appeal of Trinidad and 
Tobago. 

At the trial in the Supreme Court of Trinidad and Tobago 
of the appellant, Joseph Bullard, on a charge of the murder of 
one Eugene Layne, he relied on the defences of self-defence and 
provocation based on his evidence of an assault on him by the 
deceased man. The jury rejected the defence of self-defence, 
and the trial judge had withdrawn the issue of provocation from 
the jury on the ground that the appellant’s evidence had not 
established it. On his appeal against his conviction the Court of 
Criminal Appeal of Trinidad and Tobago took the view, relying 
on the language of Viscount Simon, L.C., in Mancini v. Director 
of Public Prosecutions {1942] A.C. 1, at p. 9, that as the appellant’s 
story had been rejected by the jury on the issue of self-defence 
there was no evidence on which the issue of provocation could be 
based, and they dismissed the appeal. The appellant now 
appealed in forma pauperis by special leave. 

Lorp TuckER, giving their lordships’ reasons for having 
allowed the appeal on 16th July, said that it could not be doubted 
that Lord Simon in Mancini’s case, supra, was not intending 
to lay down as a proposition of universal application that the 
same evidence which had been adduced in support of an unsuccess- 
ful defence of self-sefence could never be relied on, in whole 
or in part, as affording provocation sufficient to reduce the crime 
from murder to manslaughter. Conduct which could not justify 
might well excuse. In the present case the fact that the jury 
rejected the defence of self-defence did not necessarily mean 
that the evidence for the defence was not of such a kind that, 
even if not accepted in its entirety, it might not have left them 
in reasonable doubt whether the prosecution had discharged 
the onus which lay on them of proving that the killing was 
unprovoked—it could not be said that such a result would 
have been impossible. Every man on trial for murder had the 
right to have the issue of manslaughter left to the jury if there 
was any evidence on which such a verdict could be given. To 
deprive him of that right must of necessity constitute a grave 
miscarriage of justice, and it was idle to speculate what verdict 
the jury would have reached. The verdict of guilty of murder 
must accordingly be set aside and the case remitted to the Court 
of Criminal Appeal for a verdict of manslaughter to be recorded 
and the appropriate sentence passed. There was no magic 
formula for directing a jury that the onus of establishing guilt 
was always on the prosecution, but provided, as in the present 
case, that on a reading of the summing-up as a whole, the jury 
were left in no doubt where the onus lay no complaint could 
properly be made. It would no doubt have been better if the 
trial judge had used language similar to that suggested in R. v. 
Lobell [1957] 1 Q.B. 547, at p. 551; ante, p. 268. 

APPEARANCES: Ralph Millner and J. Bisschop (T. L. Wilson 
and Co.); J. G. Le Quesne (Charles Russell & Co.). 

{Reported by Cuarves CLayton, Esq., Barrister-at-Law] [3 W.L.R. 656 
INCOME TAX: COMPANY: STATUTORY POWER 
TO ORDER DISTRIBUTION OF DIVIDEND 
Commissioner of Income Tax v. Williamson Diamonds, Ltd. 
Lord Tucker, Lord Denning, Rt. Hon. L. M. D. de Silva 
2nd October, 1957 


This was an appeal from a judgment and order of the Court 
of Appeal for Eastern Africa dated 7th April, 1955, allowing an 
appeal by the respondent, Williamson Diamonds, Ltd., against 
a judgment of the High Court of Tanganyika which had dismissed 
the respondent’s appeal from a decision of the Local Committee 
confirming an assessment to income tax made by the appellant, 


with the 





blished by arr t 


given at the end of the note. 


the Commissioner of Income Tax, on the respondent. By 
s. 21 (1) of the Income Tax (Consolidation) Ordinance, 1950, of 
Tanganyika: ‘‘ Where the Commissioner is satisfied that .. . 
the profits distributed as dividends . . . are less than 60 per cent. 
of the total income of the company ”’ for the specified period 
““he may, unless he is satisfied that having regard to losses 
previously incurred by the company or to the smallness of the 
profits made, the payment of a dividend or a larger dividend than 
that declared would be unreasonable . . . order that the undistri- 
buted portion of 60 per cent. of such total income of the company 
for that period shall be deemed to have been distributed as 
dividends amongst the shareholders and thereupon the 
proportionate share thereof of each shareholder shall be included 
in the total income of such shareholder ” A company, 
Buhemba Mines, Ltd. (hereafter referred to as ‘‘ the company ”’), 
of which the respondent assessee was a large shareholder, out 
of its total income for tax purposes for the year ended 
31st December, 1950, declared no dividends, and the appellant 
made an order that 60 per cent. of the company’s total income 
should be regarded for tax purposes as having been distributed 
to the respondent and other shareholders. The respondent 
claimed that the Commissioner in making his order under s. 21 
of the Ordinance of 1950 had failed to take into account capital 
losses which, it alleged, the company had sustained. 

The Rt. Hon. L. M. D. DE Sitva, giving the judgment, said 
that on the facts the respondent had failed to establish that the 
company had sustained a loss of any kind (no question of smallness 
of profit arose) and accordingly the respondent’s case failed. 
It was therefore unnecessary to decide whether the Commissioner 
should under s. 21 take capital losses into account, but a decision 
on it would be helpful in the future. In the light of the definition 
in s. 2 of the Ordinance that “ ‘ loss’ . . . means loss computed in 
like manner as profits,’ the word “‘ losses ’’ in s. 21 did not include 
capital losses. Further, however, it was impossible for the 
Commissioner to arrive at a conclusion as to reasonableness by 
considering the two matters mentioned in s. 21—-*‘ losses previously 
incurred ’’ and ‘‘ smallness of the profits ’’—isolated from other 
relevant factors; the Ordinance did not say “ having regard 
only ’’’ to those matters. The Ordinance required all matters 
relevant to the question of unreasonableness to be considered, 
and capital losses, if established, would be oneof them. The 
appeal would be allowed and the decision of the High Court 
restored. It was agreed between the parties that the appellant 
should pay the costs of this appeal. The respondent must pay 
the costs in the High Court and in the Court of Appeal. 

APPEARANCES : Heyworth Talbot, Q.C., and Roderick Watson 
(Charles Russell & Co.) ; Roy Borneman, Q.C., and S. L. Newcombe 
(T. L. Wilson & Co.). 


[Keported by Cuarces CLayton, Esq., Barrister-at-Law.] [3 W.L.R. 663 


Court of Appeal 


FACTORY: LIFTING TACKLE: CHAINS: WHETHER 
OF GOOD CONSTRUCTION AND ADEQUATE 
STRENGTH 
Gledhill v. Liverpool Abattoir Utility Co., Ltd. 

Lord Merriman, P., Hodson and Morris, L.J J. 
21st February, 1957 

Appeal from Cassels, J: 

The first defendants carried out slaughtering work at the 
abattoir of the Liverpool Corporation, the second defendants. 
The plaintiff, employed by the first defendants, was injured when 
a pig, which he had attachéd to a continuously revolving endless 
conveyor belt to be carried to the floor above, fell on him. The 
pigs were attached to the conveyor belt by means of a ring 
shackle to which was hooked a chain, which was put in a slip- 
sling round one of the pig’s hind legs. The chains, which were 
supplied by the corporation, were strong and, as chains, were 
without fault, but due to their thickness did not always grip the 
pig’s leg properly, so that the leg was liable to slip out of the 


slip-sling. The first defendants did not make any complaint to 
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the corporation, nor did the plaintiff, but he knew that pigs 
had slipped on occasions and that complaints had been made 
that the chains were not satisfactory. The plaintiff claimed 
damages against the employers and the corporation, alleging 
negligence and breach of ss. 23 and 24 of the Factories Act, 1937. 
The judge held that the employers were liable to the plaintiff in 
failing to maintain a safe system of work and that the corporation 
were also liable to the plaintiff. The judge ordered that each 
should contribute one-half of the damages and costs. The 
corporation appealed. 

Morris, L.J., reading the judgment of the court, said that 
s. 23 clearly applied to the chains. The question then arose as 
to the meaning of “ good construction ’’ and whether the phrase 
imported or denoted suitability for some particular purpose. 
The decision in Beadsley v. United Steel Companies, Ltd. {1951} 
1 K.B. 408 showed that it did not. It was also necessary to 
consider the words “‘ adequate strength.”’ It might well be that 
the question as to whether strength was adequate could only be 
answered by reference to, and when there was knowledge of, 
the task involved. It might be that the ‘‘ adequate strength ”’ 
of a chain had to be in relation to its safe working load. The 
effect of wear and tear might be to diminish strength. If strength 
ceased to be adequate the chain was no longer to be used. It was 
not necessary to express any final view on those matters, because 
the court could not think that where there was an obligation 
not to use a chain unless it was of adequate strength, a breach 
was established by proving that the strength was more than 
was necessary. Therefore, in the court’s judgment there was 
no breach of s. 23. It seemed that the chains fell naturally 
within the compass of s. 23, but, proceeding on the basis, but 
without accepting it, that the chains were comprehended within 
the wording of s. 24, the question arose whether the words ‘‘ and 
shall be properly maintained ”’ brought about a different result. 
The obligation, if s. 24 (1) applied to those chains, was that they 
had to be of good construction, of sound material, of adequate 
strength, and free from patent defect, and had to continue to 
be in all those conditions, in that as regards each one of them 
the chains had to be maintained in an efficient state, in efficient 
working order and in good repair. On that approach, if the 
chains were of good construction and of adequate strength, then 
there was no evidence at all which suggested that the chains 
did not at all times continue to be of good construction and 
of adequate strength. Considering the common-law position, 
the judge had held the corporation liable on the basis of the law 
as laid down in Donoghue v. Stevenson {1932} A.C. 562. The 
question arose as to whether the corporation owed a duty to 
the plaintiff. In the court’s judgment the plaintiff could not 
bring himself within any application of the principles of Donoghue 
v. Stevenson, supra. The corporation supplied new chains at the 
employers’ request, and if the employers were not content with 
what they received they could have made further requests. The 
corporation could not be held responsible for the user of the 
chains by those who had full knowledge that there were some 
difficulties in their use. In the present case the full and complete 
knowledge possessed by the plaintiff defeated his attempt to hold 
the corporation liable, either regarding the plaintiff as a neighbour 
towards whom the corporation owed duties of the kind denoted 
in Donoghue v. Stevenson, or if he were regarded as a neighbour 
to whom the corporation potentially owed the duties of an 
invitor to an invitee. In the court’s judgment, no case against 
the corporation was established either by the plaintiff or by the 
employers. Appeal allowed. Leave to appeal. 

APPEARANCES: H. I. Nelson, Q.C., and J. M. Davies (Cree, 
Godfrey & Wood, for T. Alker, Liverpool); J. S. Watson, 0.C., 
and Dudley Collard (P. R. Kimber) ; G. FE. McClelland (Stlverman 


and Livermore). 


[Reported by Miss C. J. Evxis, Barrister-at-Law] [1 W.L.R. 1028 


HUSBAND AND WIFE: CORRECT PRACTICE ON 

APPLICATIONS FOR MODIFICATION ORDERS 
Cockburn v. Cockburn 

30th July, 1957 


Appeal from Doncaster District Registry. 


Hodson, Parker and Ormerod, L.J J. 


A coalminer, earning an average wage of about £10 a week, 
was divorced by his wife, and she obtained from the justices a 
maintenance order for the child of the marriage. After the 


divorce the husband married a widow with one child, and she 
In May, 1957, the first wife took out a 


later bore him a child. 


“ The Solicitors’ Journal " 
Saturday, October 19, 1957 


judgment summons under the Debtors Act, 1869, to enforce an 
order for arrears of maintenance. In accordance with normal 
procedure she did not appear on the hearing of that summons 
before the county court judge, but the debtor, her former husband, 
gave evidence to show that he was unable to meet all his obliga- 
tions owing to his means and circumstances. The judge thereupon 
ordered that he should pay off the arrears and the costs of the 
summons by instalments of £1 each calendar month, and that 
the original maintenance order should be suspended until those 
amounts had been paid off. The wife appealed. 

Hopson, L.J., said that the facts were of a kind which must 
in these days be very common, where a working man found it 
quite impossible to comply with the law, which still in this country 
enabled wives who had obtained divorces to obtain maintenance 
from their husbands who had to provide for a number of wives 
in excess of one. It was impossible for the courts to ignore the 
just claims of the first wife because the man had taken on himself 
other obligations, though those obligations had also to be taken 
into account. But there was no provision in the Debtors Act, 
1869, nor in the rules applicable to matrimonial causes in which 
that Act was operated which gave a judge jurisdiction to suspend 
the original maintenance order on a judgment summons. The 
jurisdiction to modify or discharge orders of this kind was dealt 
with by s. 28 (1) of the Matrimonial Causes Act, 1950, and the 
rules made thereunder. Those rules had not been complied 
with in this case, and an injustice might well result. In the 
interests of justice, quite apart from the imperative obligation 
imposed by the rules, it would not be right to allow the application 
to reduce or suspend maintenance to be short-circuited. The 
correct practice to be followed, where a man appeared on a 
judgment summons, in the absence of the applicant, and showed 
himself to be in difficulties in complying with the obligations 
of the maintenance order, was to adjourn the hearing of the 
judgment summons and give him an opportunity to apply to the 
court for a modification. The first step should in justice be taken 
by him, and he should not be able, when he was brought up on a 
judgment summons, to get the benefit of a situation which he 
had done nothing himself to obtain. The case should be sent 
back to the judge for reconsideration, and the whole order made 
discharged. The appeal should be allowed. 

PARKER and OrMEROD, L.JJ., agreed. Appeal allowed. 

APPEARANCES : J. F. S. Cobb (Jaques & Co., for Oxley & Coward, 
Rotherham) ; C. P. Heptonstall (Peacock & Goddard, for Silvester 
and Sons, Goole). 


(Reported by Miss M. M. Hitt, Barrister-at-Law] [1 W.L.R. 1020 


Chancery Division 
WINDING UP: SURPLUS ASSETS: 
BONA VACANTIA 


In re Banque des Marchands de Moscou (Koupetschesky) 
In re Moscow Merchants’ Trading Co., Ltd. 


Roxburgh, J. 23rd July, 1957 


Adjourned summons. 


COMPANY : 


In 1866 a bank was incorporated under Russian law as a company 
limited by shares. It was dissolved in Russia by the law of the 
U.S.S.R. by virtue of decrees of December, 1917, January, 1918, 
and January, 1920. In 1932 an order for its compulsory winding 
up was made under s. 338 (1) (d) of the Companies Act, 1929, 
on a creditor’s petition in this country, the order containing the 
proviso that the order be without prejudice to the Crown’s claim 
to any of the company’s assets which might have become bona 
vacantia ; and the Treasury Solicitor claimed these assets as 
bona vacantia. In 1941 proceedings for an account and payment 
of all moneys due to the bank from the Midland Bank were 
compromised, £352,500 being paid to the liquidator, and the 
Crown waiving claims to that sum as bona vacantia on condition 
that the liquidator admitted a claim of the Treasury to £287,500. 
All proofs of debt were dealt with and it was uncertain whether 
the liquidator could, pursuant to the proviso in the winding-up 
order, pay over the surplus to the Crown. By this summons 
he asked whether the bank’s surplus assets were distributable 
among its contributories in accordance with Pt. V of the 
Companies Act, 1948. Uncontradicted evidence was given that 
under Soviet law a limited company was dissolved on passing 
into liquidation when its assets were converted into the share- 
holders’ common ownership. It was common ground that the 
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Soviet decrees did not confiscate the bank's surplus assets. in 
the winding up in England. In October, 1956, the liquidator 
presented a petition to wind up a trading company, which had 
been incorporated under the laws of Russia in 1915. Under its 
statutes its shares could only be held by Russian subjects and 
by the above bank. Under a Soviet law of 1922 it ceased to 
exist. It had carried on business in the United Kingdom and 
had at that date a credit bank balance there believed to exceed 
£10,000. The court adjourned the liquidator’s petition for 
argument on the question whether, since there had been put 
in similar orders provisions considered to affect the Crown’s 
position in relation to bona vacantia in such a winding up, it 
would be proper to put in the winding-up order a provision to 
protect creditors with statute-barred debts; and judgment on 
the petition was given immediately after that in the summons 
in the winding up of the bank. 

ROXBURGH, J., said that it was now well settled that an order 
for winding up a dissolved foreign corporation under the 1929 
or the 1948 Companies Act defeated the title of the Crown to 
assets as bona vacantia so far as might be necessary to pay former 
creditors, and might be made in face of opposition by the Crown. 
The reasoning which displaced the Crown’s original claim to 
assets as bona vacantia could not be halted to the detriment of 
the parties entitled thereto unless it could be said that in the 
circumstances the Crown was “ the persons entitled thereto.”’ 
On reading the relevant sections of the Acts of 1929 and 1948 it 
was impossible to hold that the phrase ‘ persons entitled ’’ meant 
the Crown by virtue of its prerogative right to bona vacantia. 
The special condition inserted in the order could not affect the 
position. The court had a discretion in relation to the making 
of an order, but none as to its operation when made. By force 
of the statute itself, which was imperative, the title of the Crown 
was postponed to the persons entitled to surplus assets. Of course 
the Crown’s title to assets as bona vacantia was only excluded in 
favour of persons who could prove their title to surplus assets. 
If the valid claims did not exhaust them, s. 274 of the 1948 Act 
would be put in operation in favour of the Crown. Therefore 
the Crown had at the present stage of the liquidation no claim 
to this fund as bona vacantia and the liquidator must take the 
proper steps to discover whether any claimants could prove their 
title to share in the surplus assets. As to the trading company, 
the winding-up order should be made without qualification. 
Declaration «ad order accordingly. ] 

APPEARANCES: Peter Foster, Q.C., and Raymond Walton 
(Slaughter & May); R. O. Wilberforce, Q.C., and Denys Buckley 
(Treasury Solicitor) ; Charles Russell, Q.C., and Michael Wheeler 
(Theodore Goddard & Co.). 

(Reported by J. D. Pennincron, Esq., Barrister-at-Law] [3 W.L.R. 637 


AGREEMENT IN RESTRAINT OF TRADE: VALIDITY 


Kores Manufacturing Co., Ltd. v. Kolok Manufacturing 
Co., Ltd. 


Lloyd-Jacob, J. 26th July, 1957 


Witness action. 

By letters dated 30th August, 1934, and 3rd September, 1934, 
respectively, two companies agreed that neither company would, 
without the written consent of the other company, employ any 
person who had been a servant of the other company during the 
previous period of five years. The letters were silent as to the 
duration of the proposed agreement. An action was commenced 
in 1957 by one of the companies against the other company 
claiming (1) a declaration that the agreement was a valid and 
subsisting agreement ; (2) an injunction to restrain the defendants 
from employing a certain employee of the plaintiffs without the 
plaintiffs’ consent in writing contrary to the agreement and 
(3) an injunction to restrain the defendants from employing 
without the consent of the plaintiffs in writing any person who 
during the period of five years immediately preceding the 
commencement of such employment was in the employment of 
the plaintiffs. 

Lioyp-Jacos, J., said that he would be prepared to hold 
that termination by either party on twelve months’ notice could 
fairly and properly be read into the agreement. As to whether 
the restraint was unreasonable, two conditions must be fulfilled 
if the restraint was to be held valid ; first, it must afford no more 
than adequate protection to the parties thereto; and, secondly, 
it must be in no way injurious to the public. Assuming, without 
deciding the point, that it was a reasonable provision in the 
interests of these two firms that competition for workpeople 
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should be avoided, it would appear that a five-year ban upon a 
manual worker was wholly unnecessary to secure it. For a 
man who relied on weekly employment for support, a denial 
of engagement in his own trade for six months would effectively 
drive him to some alternative occupation. So far as concerned 
more highly skilled personnel, for an assistant works manager, a 
period of twenty-one months between his dismissal by the 
plaintiffs and his engagement by the defendants would be effective 
to protect the plaintiffs’ legitimate interests. There was no 
evidence to establish this period of five years as appropriate to 
any category of employee—still less as appropriate to all categories, 
and it was more than the interests of the parties necessitated. 
If the matter was approached from the standpoint of the public 
interest, the agreement appeared equally objectionable. In 
considering this aspect of the case, the court was not primarily 
concerned with what in practice had been done under the contract, 
but rather with what might be done and what mischiefs might 
arise if the full terms of the bargain were applied. The position 
could well have arisen in which the defendants were seeking 
additional labour, and workpeople fully competent to meet the 
demand were applying by the score in the hope of securing work 
of the kind to which they were accustomed, at a convenient 
distance from their homes. This agreement would permit the 
plaintiffs to insist that such workpeople must be denied employ- 
ment by the defendants, although there might have existed no 
possibility of the plaintiffs themselves offering alternative employ- 
ment in a practicable manner to the applicants for work. The 
disastrous consequences to the community of informing these 
persons that rejection was the consequence of faithful service to 
a previous employer required no elaboration. The action would 
be dismissed. Judgment for the defendants. 

APPEARANCES: J. G. Strangman, Q.C., and Peter Oliver 
(Hardman, Phillips & Mann); Gerald Gardiner, Q.C., and 
R. S. Lazarus (Richards, Butler & Co.). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law [1 W.L.R. 1012 


LOCAL GOVERNMENT: POWERS: CREATION 


OF ONE-WAY STREET 
Brownsea Haven Properties, Ltd. v. Poole Corporation 
Vaisey, J. 31st July, 1957 

Adjourned summons. 

By an order dated 5th March, 1957, and purporting to be made 
under s. 21 of the Town Police Clauses Act, 1847, the defendant 
corporation required that all vehicles using a certain road within 
the borough should observe a route in one direction only. The 
defendants had earlier made an application to the Minister of 
Transport for an order under the Road Traffic Act, 1930, s. 46 (2), 
making the road a one-way street, and that application had been 
refused. The order of 5th March, 1957, was, therefore, made by 
the defendants with a view to its continuance in force for a trial 
period and a further application to the Minister at a later date 
for an order under s. 46 (2). The plaintiffs, Who owned an hotel 
situate on the road in question, sought a declaration that the 
order of 5th March was ultra vires. 

VAISEY, J., said that to assume that s. 21 of the Town Police 
Clauses Act, 1847, had been left on the statute book as an adjunct 
to s. 46 of the Road Traffic Act, 1930, and to say that it could 
properly be used by a council without any local inquiry or 
restriction, in an experimental way before an order was made 
under s. 46, was making a use of s. 21 which should not on its 
true construction be allowed. To turn the road into a one-way 
street under the unrestricted powers of s. 21 was to disregard 
to an unwarranted extent s. 46 with all the safeguards which it 
contained and the entirely different procedure and different 
responsibilities which it created. Under s. 46 the council could 
do nothing without the approval of the Minister; under s. 21 
they could do what they liked. Under s. 46, the Minister, 
representing the public, would, if there were any general objection 
to the scheme, order a local inquiry. It was going rather far 
to say that whenever an order as to a one-way street under s. 46 
was contemplated, it was permissible to try it out for six months 
without permission from anybody. The order of 5th March, 
1957, was not within the powers of the defendants, and was 
ultra vires and void. Declaration accordingly. 

APPEARANCES: G. D. Squibb, Q.C., and Jeremiah Harman 
(Cripps, Harries, Hall & Co.); John Arnold (Sharpe, Pritchard 
and Co., for J. G. Hillier, Poole). 


{Reported by J. D. Pennincton, Esq., Barrister-at-Law]) [3 W.L.R. 669 
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Queen’s Bench Division 


PRACTICE: STAY OF PROCEEDINGS : BANKRUPTCY 
OF DEFENDANT 
Realisations Industrielles et Commerciales S.A. v. 
Loescher and Partners 
Lynskey, J. 3rd October, 1957 

Preliminary point of law. 

The plaintiffs brought an action for breach of contract against 
the defendants, a partnership which, although sued as a firm, 
consisted solely of one person named Loescher. The hearing 
of the action having been fixed for 3rd October, 1957, on 
2nd October Loescher filed his own petition in bankruptcy in the 
Croydon County Court and the registrar thereupon made an order 
of adjudication. The question for the decision of the court was 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 
Gretna-Stranraer-Glasgow-Stirling Trunk Road (Denny 
By-Pass) Order, 1957. (S.I. 1957 No. 1722 (S. 83).) 8d. 
King’s Lynn-Sleaford~Newark Trunk Road (Beacon Hill 
Bridge, Newark Diversions) Order, 1957. (S.1. 1957 No. 1710.) 

5d. 

Levens Bridge Broughton-in-Furness-Workington-— 
Aspatria-Carlisle Trunk Road (Market Street and Griffin 
Street, Broughton-in-Furness) Order, 1957. (S.1. 1957 
No. 1725.) 5d. 

Retention of Cable and Pipe under a Highway (County of 
Lancaster) (No. 2) Order, 1957. (S.1. 1957 No. 1720.) 5d. 
Stopping up of Highways (County Borough of Barnsley) 

(No. 1) Order, 1957. (S.1. 1957 No. 1706.) 5d. 

Stopping up of Highways (County of Dorset) (No. 2) Order, 

1957. (S.1. 1957 No. 1707.) 5d. 


NOTES AND 


Honours and Appointments 


Mr. BERNARD JOHN PHILLIPS WILLIAMS, solicitor, of Bala and 
Aberdovey, has been appointed legal adviser to Bala Urban 
Council. 


Personal Notes 
Miss E. L. Muxlow has recently celebrated fifty years’ service, 
mainly as chief cashier, with Messrs. Merton Jones, Lewsey & 
Jefferies, solicitors, of Basinghall Street, London, E.C.2. 


Miscellaneous 
DEVELOPMENT PLANS 
DEVELOPMENT PLAN FOR BLACKBURN 


Proposals for alteration or additions to the above development 
plan were on 4th October, 1957, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the County Borough of Blackburn. A certified 
copy of the proposals as submitted has been deposited for public 
inspection at the Town Clerk’s office in the Town Hall, Blackburn, 
and together with a copy of the plan is available for inspection by 
all persons interested between the hours of 9 a.m. and 5.30 p.m. 
on Monday to Friday inclusive and between the hours of 9 a.m. 
and 12 noon on Saturdays. Any objection or representation 
with reference to the proposals may be sent in writing to the 
Secretary, Ministry of Housing and Local Government, Whitehall, 
London, S.W.1, before 20th November, 1957, and any such 
objection or representation should state the grounds on which 
it is made. Persons making an objection or representation may 
register their names and addresses with the Town Clerk, and will 
then be entitled to receive notice of any amendment of the plan 
made as a result of the proposals. 
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whether the order of adjudication operated as a stay of 
proceedings. 

LyNskEY, J., said that the effect of s. 9 (1) of the Bankruptcy 
Act, 1914, was that the power of the court to stay proceedings 
was given both to the Bankruptcy Court and also to the court 
in which proceedings were pending; but nothing operated to 
restrict the words ‘at any time after presentation of a bank- 
ruptcy petition,’’ and those seemed to be the operative words. 
The power continued not only after the presentation of the 
petition, but even after adjudication, and in those circumstances 
until an order was made by the Bankruptcy Court or the court 
in which the proceedings were pending staying the proceedings 
those proceedings continued and were not stayed automatically. 

APPEARANCES: RF. Lane Mitchell (Rowe & Maw). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1026 


AND WHITEHALL 


Stopping up of Highways (County of Gloucester) (No. 12) Order, 

1957. (S.I. 1957 No. 1705.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 23) Order, 

1957. (S.1. 1957 No. 1708.) 5d. 

Stopping up of Highways (County of Leicester) (No. 15) Order, 
1957. (S.I. 1957 No. 1718.) 5d. 
Stopping up of Highways (London) 

(S.1. 1957 No. 1709.) 5d. 
Superannuation (Teaching and Public Boards) Amending Rules, 

1957. (S.I. 1957 No. 1717.) 5d. 

Wages Regulation (Pin, Hook and Eye, and Snap Fastener) 

(Amendment) Order, 1957. (S.I. 1957 No. 1731.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage. ] 


(No. 68) Order, 1957. 


NEWS 


The following have been elected officers of the General Council 
of the Bar for the ensuing year: chairman: Mr. E. MILNER 
Hotianp, C.B.E., Q.C.; vice-chairman: The Rt. Hon. Sir 
LIONEL HEALD, Q.C., M.P.; hon. treasurer: Mr. JOHN SENTER, 
Ox. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily 
those of “ The Solicitors’ Journal”’] 


Seeing Double 


Sir, —Is it not time that a member of the solicitors’ profession 
reading your Journal should find that his fees are to be doubled ? 
For some months now we have read of agreements being made, 
without reference to the general body of the profession, doubling 
counsel’s fees and also the subscriptions to the Compensation 
Fund and to The Law Society whereas the humble solicitor is 
still working generally on fees which have been increased by 
50 per cent. only above tinose laid down in 1881. 

R. A. SYRETT. 

London, W.C.1. 
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